
APPROVED TIJRISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section lV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): December 3, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2013-01736, Beech crest Farms I Attn.: Beecher 
Allison 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Transylvania City: Brevard 
Center coordinates of site (lai/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.174444 N, 
82.7999935 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Cherryfield Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad (06010105) 
l8J Check if map/diagram of review area and/or potential jmisdictional areas is/are available upon request. 
EN Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~. Office (Desk) Determination. Date: December 3, 2013 
!!ill Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

"navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
area. [Required] 

I Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the pa~t, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

1bere "waters oft he U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [RequiredJ 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

rn£1 TNWs, including territorial seas 
[lJ Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
ffiil Non-RPWs that flow directly or indirectly into TNWs 
I§ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
ma Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
(II Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
lfl} Impoundments of jurisdictional waters 
l1ilii Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 3044linear feet: 19 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~l!'E!!i.:ll!Q~J!i!l 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

tffi Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictionaL Explain: 

1 Boxes checked below shall be supported by completing 1he appropriate sections in Section III below. 
2 For purposes of1his form, an RPW is defined as a tributary 1hat is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section Jli.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section ill.B below. 

I. TNW 
IdentifY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "'adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. Ifthe aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section UI.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: ,f~~~~~l 
Drainage area: i!lliim:!!i!§'l 
Average ammal rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
D Tributary flows throughlf~imJM tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RJ>W. 
Project waters are aerial (::.iraight) miles from 1NW. 
Project waters are aerial (straight) miles from RJ>W. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known; 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man·made). Explain: 
0 Manipulated (rnan·altered). Explain: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~l~~J»:~ 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: !1!~1lJ1!.!!~! 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: j!j[i!Jli:l[!\! 
Estimate average number of flow events in review area/year: lti;!!!!']J:jJM,~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: I!Umil!l!ll!. Characteristics: 

Subsurface flow: !?J'~l!ln~. Explain findings: 
D Dye (or other) test performed: 

Tributary has (cheek all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line jmpressed on the bank 
D changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWJvC Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

lill!l High Tide Line indicated by: 1'llf1 
0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 

6A natural or man-made discontinuity in the OH\VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: j!~ijj.l~j. Explain: 

Surface flow is: ili~IJl!!i~ 
Characteristics: 

Subsurface flow: ill~~- Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from 1NW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fihn on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if a~_yl** "" , 
All wetland(s) being considered in the cumulative analysis: .IJ£\CJ!~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? CY/N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 



limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to 1NWs, or to reduce the amount of pollutants or flood waters reaching a TN\V? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, ne~iing, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

t. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
fl2l I'NWs. linear feet width (ft). Or, acres. m Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
Iii Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 
Cherryfield Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and 

bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, 
sediment sorting and deposition, leaf litter washed away. Cherryfield Creek is depicted as a solid blue line 
on the USGS 7.5 minute quadrangle map Rosman and the most current Natural Resource Conservation 
Service Soil Survey for Transylvania County. Solid blue line features on these mapping conventions 
typically represent perennial streams. Perennial flow has been observed by Corps representatives during 
numerous visits to the Brevard, North Carolina vicinity. 

Tributaries of1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
181 Tributary waters: 3044linear feet 19 width (ft). 
ftt2J Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
{!hli Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a 1NW, and it ha.':; a significant 

nexus with a 1NW is jurisdictionaL Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
fl2! Tributary waters: linear feet width (ft). 

8See Footnote # 3. 



Jii Other non-wetland waters: acres. 
IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

IfJI Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section lii.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

mEl Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
iilll] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
mJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
i2Z] Demonstrate that impoundment was created from "waters of the U.S.," or 
lUJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Jm Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDINGANYSUCHWATERS (CHECK ALL THAT APPLY):10 

m which are or could be used by interstate or foreign travelers for recreational or other purposes. 
IHJ1I from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
_ljll which arc or could be used for industrial purposes by industries in interstate commerce. 
ell Interstate isolated waters. Explain: 
!Bill. Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estin1ates for jurisdictional waters in the review area (check all that apply): 
!Bill Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type( s) of waters: 
_~!; Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): . 
flm If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
1!ili Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule'" (MBR). 

EJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
~ Other: (explain, if not covered above): 

Provide acreage estimates for non~jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
Jt) Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Lakes/ponds: acres. 
Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that. do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
lill1l] Non-wet.land waters (i.e., rivers, streams): linear feet, width (ft). 
miQ Lakes/ponds: acres. 
f@;]- Other non-wetland waters: acres. List type of aquatic resource: 
{lliill Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
Il§a Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur -with data sheets/delineation report. 

IiliLI Data sheets prepared by the Corps: 
I:Nill Corps navigable waters' study: 
!ill U.S. Geological Survey Hydrologic Atlaq: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Rosman. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Transylvania County NC. 
lllim National wetlands inventory map(s). Cite name: 
llilljJ State/Local wetland inventory map(s): 
l@l FEMA/FIRM maps: 
liZli] 100-year Floodplain Elevation is: (National Geodcctic Vertical Datum of 1929) 
l@l Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
[ffij] Previous determination(s). File no. and date of response letter: 
lilllJ Applicable/supporting case law: 

~.?.:~.:.; ... :. Applicable/supporting scientific literature: 
L2i Other information {please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): December 3, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01872, Johnny Patton 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Cherokee City: Murphy 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.041693 N, 
84.208034 w 
Universal Transverse Mercator: 
Name of nearest waterbody: UT Persimmon Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hiwassee River 
Name of watershed or Hydrologic Unit Code (HUC): Hiwassee River (0602002) 
fBI Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
ijJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
lifi! Office (Desk) Determination. Date: December 3, 2013 
li\ll Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There~~~~~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CPR part 329) 
in the review area. [Required] 

IJlt] Waters subject to the ebb and flow of the tide. 
il} Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act(CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

i]RI TNWs, including territorial sea<> 
§I Wetlands adjacent to TNWs 
~ Relatively permanent watcrs2 (RPW s) that flow directly or indirectly into TNW s 
mJ Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
lfJi Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
JmR Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
IEillJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 429linear feet: 3-5 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: l!l!tllil{~iJI~lil~!~!~}l~fMi 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

m Potentially jurisdictional waters and/or wetlands were ac;sessed within the review area and determined to be not 
jurisdictionaL Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section m below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IIJ.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TN\V, 
complete Section IJI.A.l and Section IILD.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section lli.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "'relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section ill.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. lfthe JD 
covers a tributary with adjacent wetlands, complete Section ill.B.l for the tributary, Section IIJ.B.2 for any onsite 
wetlands, and Section lii.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section Ili.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TNW. 
D Tributary flows through lj!~lll~l tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state bmmdaries. Explain: 

Identify flow route to TN\V5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: !{li)1J!li!!il~-

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: i~~~~~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: .llc!!i~~~I~! 
Estimate average number of flow events in review area/year: lfi!~~H~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: B!l~Jik1!~- Characteristics: 

Subsurface flow: Jt~~l!?!~. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
D multiple observed or predicted flow events 

D water staining 0 abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

ll!jl High Tide Line indicated by: !ill!~ 
-D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
D other (list): 

(iii) Chemical Character-istics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain fmdings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-1NW: 
Flow is: !l~!!!.ll'!ii- Explain: 

Surface flow is: :ltl~~~lf 
Characteristics: 

Subsurface flow: ~~~~ij. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm!barrier. Explain: 

, river miles from TNW. 
aerial (straight) miles from lNW. 

Estimate approximate location of wetland as within the l"c!iiilii!Jlil~floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
0 Fishlspavm areas·. Explain findings: 
0 Other environmentally-sensitive species. EXplain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ;Jl~~~Jlt![~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size Cin acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 



physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TN\V, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

l. Signiticant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
fiijlTNWs: linear feet width (ft), Or, acres. 
)]J_ Wetlands adjacent to 1NWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries of TNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale 

indicating that tributary is perennial: 
UT to Persimmon Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed 
and bank, scour, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and 
deposition, leaf litter washed away. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
mil! Tributary waters: 429 linear feet 3-5 width (ft). 
12m Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
mJ Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
J2SI Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

ldentifYtype(s) of waters: 

8See Footnote# 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
J!H Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

I} Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section lll.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Jlli¥ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
mgJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional wate.-s.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
~ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

1,2§1 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
EillJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
na which are or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
@!I Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Jllll Tributary waters: linear feet width (ft). 
Jl: Other non-wetland waters: acres. 

fdentifY type(s) of waters: 
~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
m1J If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
il1J Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

iff Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
~ Other: (explain, if not covered above): 

Provide acreage e~iimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
l!B Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
llJ.ljjJ Lakes/ponds: acres. 
mill! Other non-wetland waters: acres. List type of aquatic resource: 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



fBll Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
lll£ll Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~ Lakes/ponds: acres. 
tl@l Other non-wetland waters: acres. List type of aquatic resource: 
:lllml Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
:where checked and requested, appropriately reference sources below): 
~, Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicanUconsultant. 
. D Office concurs with data sheets/delineation report. 

0 Office docs not concur with data sheets/delineation report. 
flH Data sheets prepared by the Corps: 
Eill! Corps navigable waters' study: 
~ U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Persimmon Creek. m USDA Natural Resources Conservation Service Soil Survey. Citation: Cherokee County NC. 
f3lili National wetlands inventory map(s). Cite name: 
-~ State/Local wetland inventory map(s): 
D fEMAIFIRM maps: 
1![1 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
§ Previous determination(s). File no. and date of response letter: 
EJlill Applicable/supporting case law: 
~ Applicable/supporting scientific literature: 
[!{ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED WRISDJCTJONAL DETERMINATION FORM 
U.S. Anny Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): December 5, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02329, Janet Scott 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Clay City: Hayesville 
Center coordinates of site (latllong in degree decimal format): 
83.828448 w 

Latitude & Longitude in Decimal Degrees: 35.071662 N, 

Universal Transverse Mercator: 
Name of nearest waterbody: Hiwassee River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hiwassee lliver 
Name of watershed or Hydrologic Unit Code (HUC): Hiwassee River (06020002) 
£?Sl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
mf Check if other sites (e.g., o1fsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD fom1. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
f8l Office (Desk) Determination. Date: December 5, 2013 
Lilli~ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the US." within Rivers and Harbors Act (RJfA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

E:J Waters subject to the ebb and flow of the tide. 
[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

(81 TNWs, including territorial seas 
ffia Wetlands adjacent to TNWs 
ffiil Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
IJm' Non-RPWs that flow directly or indirectly into TNWs 
[illl Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
tiFf Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow direcily or indirectly into TNWs m Impoundments of jurisdictional waters 
£llll Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 150 linear feet: 50 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~f![l§jj~~~~IYJ!~:!J~MJ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

tiillf Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows yeaHound or has continuous flow at least 
"seasonally" (e.g., t:ypically 3 months). 
3 Supporting documentation is presented in Section JII.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assertjurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section Ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section IU.D.L; otherwise, see Section III.B below. 

I. TNW 
Identify 'l'NW: Hiwassee River. 
Summarize rationale supporting determination: Very large watershed, waterway can, does, and has historically 

supported small non-motorized boat navigation .. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TN\V, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TN\V. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all ofits adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section ill.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both on site and offsite. The determination 
whether a significant nexus exists is determined in Section UI.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditior 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TNW. 
D Tributary flows through ~!i!'~li§! tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, iflmown: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which tlows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

0 Concrete 
0Muck 

0 Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffie/pool complexes. Explain: 
Tributary geometry: ;tt~£i)lfil~f 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~~'!.l\ID!I.~l 
Estimate average number of flow events in review area/year: ~·£¥l"ji.i:§~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: jfjjl~~j:f~,~ Characteristics: 

Subsurface flow: ~)~~~~- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

D water staining 0 abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHW1vf were used to determine lateral extent of CW A jurisdiction (check all that 

lllliJ• High Tide Line indicated by: lllliJ 
D oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 \Vetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 

6
A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 

underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Character-istics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !!tilitl1ill!i- Explain: 

Surface flow is: [lli"fiii~:li-! 
Characteristics: 

Subsurface flow: !t;{~~~;oo;{. Explain fmdings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non~TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributar-y (if a'!Yt.~-·M-~~ 
All wctland(s) being considered in the cumulative analysis: J:iW-R~j 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size Cin acres) Directly abuts? (YIN) 

Summarize overall biologica~ chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 



physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNV/? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity ofthe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

l. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the ll'On-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMlNA TIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
J2Sl1NWs: 150 linear feet 50 width (fl), Or, acres . 
.E[J Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
fill Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perellllial: 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows sea')onally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
!lSI Tributary waters: linear feet wid~1 (ft). 
rnf Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
(!§~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
!]]! Tributary waters: linear feet width (ft). 
l2ffil: Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
§.] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
. . fiTI Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 

8See Footnote# 3. 



directly abutting an RPW: 

m Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is sea~onal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN\Vs. 
:t:&!ll Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
!E( Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Jmpoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
fi:m Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
fiLJ Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED (INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, TlfE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

(]jl which are or could be used by interstate or foreign travelers for recreational or other purposes. 
£lliJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Effi] which are or could be used for industrial purposes by industries in interstate commerce. 
lfm Interstate isolated waters. Explain: 
£ill]; Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 
liTH Other non-wetland waters: acres. 

Identify type(s) of waters: 
EJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECKALLTHATAPPLY): 
J!IDJ: If potential wetlands were assessed within the review area, these areas did not meet the critelia in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
~, Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solelv on the "Migratory Bird Rule" (MIJR). 

(llig_ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
!!ill~ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
_[1 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Bill Lakes/ponds: acres. 
mit' Other non-wetland waters: acres. Lb't tyPe of aquatic resource: 
-~ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a fmding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section Ill.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps!EPAMemorandumRegarding CWA Ad Jurisdiction Following 
Rapanos. 



fflill Non~wetland waters (i.e., rivers, streams): linear feet, width (ft). 
EillJ Lakes/ponds: acres. 
(@1: Other non-wetland waters: acres. List type of aquatic resource: 
(1[1 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicantJconsultant: 
ffi;r) Data sheets prepared/submitted by or on behalf of the applicant/consultant 

D Oftlce concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

Efl Data sheets prepared by the Corps: 
~ Corps navigable waters' study: 
llill1 U.S. Geological Survey Hydrologic Atlas;: 

0 USGS NHD data. 
0 USGS 8 and 12 digit ffiJC maps. 

® U.S. Geological Survey map(s). Cite scale & quad name: Haysville. 
I8J USDA Natural Resources Conservation Service Soil Survey. Citation: Clay County NC. 
D 
D 
D. 
D 
D' 

National wetlands inventory map(s). Cite name: 
State/Local wetland inventory map(s): 
FEMA/FIRM maps: 
100-year Floodplain Elevation is: · (National Geodectic Vertical Datum of 1929) 
Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
Previous determination(s). File no. and date of response Jetter: 
Applicable/supporting case law: 
Applicable/supporting scientific literature: 
Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

;-o [ 3- o;~-oou ,,1 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 9/12/13 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Asheville Regional Office 

C. PROJECT LOCATI~ AN~CKGROUND INFORMATION: Mary Alexander Storm Drainage Improvement Project - UT to 

theMallardCreek(Sl)~. ~QAIMIV'.tA -" lrt\~ ~1'1\ .. ll .s.tch'~ ~ S".1. j\Jlr'~dt·c.hJr.~ 
State:NC County/pansh/borough: Mecklenburg City: Charlotte -· ~ 
Center coordinates of site (lat!long in degree decimal format): Lat. 35.313924° !, Long. 80.728007° ~· ,... ..... {.....-

Universal Transverse Mercator: 
Name of nearest waterbody: Mallard Creek 

Name of nearest Tiaditiopal Navigable Water (TNW) into which the aquatic resource flows: Yadkin/Pee Dee 
Name of watershed or Hydrologic Unit Code (HUC): Yadkin/Pee Dee 03040105 
ii Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
II[ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
JJJ. Office (Desk) Determination. Date: 
~ Field Determination. Date(s): 7/9/13 & 7/10/13 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There A:~~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 
~ Waters subject to the ebb and flow of the tide. 
!iE1l Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

[Eli TNW s, including territorial seas 
ffiiJ Wetlands adjacent to TNWs 
IS} Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
E;J Non-RPWs that flow directly or indirectly into TNWs 

\..b Fil Wetlands diiectly a15uttmg RF Vv s that fls.., directly or indirectly into TNWs 
~ 1!1 Wetlands adjacent to but not directly abutting RPW s that flow directly or indirectly into TNW s 

:IJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
!IDm Impoundments of jurisdictional waters 
IE! Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 28linear feet: 5-lOwidth (ft) and/or acres. 
Wetlands: 0.01 acres. 

c. Limits (boundaries) of jurisdiction based on: l\l!]~~~~!f:ij;~['l~~~fl[ll!J:I\1 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

Ed Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



SECTION lll: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. Ifthe aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section ill.D.l.; otherwise, see Section ill.B below. 

1. TNW 
Identity TNW: 

~~~~~~~.-~~~:~~l.~;;P~~~? det~~~~t~l\ \ # 11 :~ t.''•l ~- ;J_ ,~ ...... -~ .\ \t(;-·t/i _; l- . 
2. Wei4;md adjacent to TNw 

Suh1marize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. Iftbe aquatic resource is not a TNW, but bas year-round 
(perennial) flow, skip to Section III.D.2. Iftbe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody bas a significant nexus with a TNW. If the tributary bas adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section ll.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 9 ~ 
Drainage area: 9tlili .. 
Average annual rainfall: 43.52 inches 
Average annual snowfall: 5.2 inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
rg] Tributary flows through~ tributaries before entering TNW. 

Project waters are 
Project waters are 
Project waters are 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: No. 

Identity flow route to TNW5
: The UT (S 1) to Mallard Creek flows another UT to Mallard Creek (S2) in the review area. 

S2 flows into Mallard Creek which flows to the Rocky River that eventually flows into the Pee Dee River (the TNW). 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route· can be described by identifYing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary stream order, if known: First. 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: IS] Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 5-10 feet 
Average depth: 4 feet 
Average side slopes: ~~-diC~{t{iiil%'t~:'i¢$s):. 

Primary tributary substrate composition (check all that apply): 
~ Silts ~ Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: The tributary has developed due to headcut 
migration and has highlyeroded banks. 

Presence ofrun/rifflelJ?O_o_l __ ~oJ:rl:p_le~es:. :];xplain: Bedform features are poorly developed with mainly pools present . 
Tributary geometry: j;t~J~#V_~IY- s_il-3ig~J! 
Tributary gradient (approximate average slope): 0-2% 

(c) Flow: 
Tributary provides for: _S~,~-~!l_.i;tff(~~ 
Estimate average number of flow events in review area/year:~~~ 

Describe flow regime: Channel exhibited weak flow during the site visit conducted in July 2013. 
Other information on duration and volume: 

Surface flow is: (j~~h~Ji. Characteristics: Channel has a well defined bed and bank. 

Subsurface flow: U'iil£ROW'ri". Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
~ Bed and banks 
[Zl OHWM6 (check all indiCators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil [81 destruction of terrestrial vegetation 
D shelving 121 the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
I2J leaf litter disturbed or washed away [Zl scour 
D sediment deposition 0 multiple observed or predicted flow events 
0 water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
[] High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects 0 survey to available datum; 
D fme shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: Sl is located in an urban watershed. Muddy water was observed on the site visit. 
Identify specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows Wlderground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is umelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid 



(iv) Biological Characteristics. Channel supports (check all that apply): 
[8] Riparian corridor. Characteristics (type, average width): The right floodplain is a relatively mature and undisturbed 

(greater than 100 feet wide) but the left floodplain is very narrow and beyond that uplands have been developed for residential .. 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain fmdings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size:O.Olacres 
Wetland type. Explain: Using the N CW AM and observer's best professional judgement Wetland A is classified as a 

headwater forest. 
Wetland quality. Explain: Wetland A is a linear feature that conveys storm water from the residential development 

upslope to S 1. Vegetation isn't reference quality with a fair amount of invasive Chinese privet in and surrounding the wetland . 
Project wetlands cross or serve as state boundaries. Explain: N/A. 

(b) General ~low __ Relationship with Non-TNW: 
Flow is: ~i!~_ejn_W~f(IJ'i~. Explain: During large rainfall events the wetland likely discharges surface flow to Sl. 

Surface flow is: ~-9!!:61(~~ 
Characteristics: Flow is likely confmed to the linear wetland conveyance. 

Subsurface flow: V*k~~~. Explain findings: g. 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-'INW: 
[g1 Directly abutting 
D Not directly abutting 

[8] Discrete wetland hydrologic connection. Explain: Wetland A is located in the geomorphic floodplain of S2 and 
direct flows into S 1. 

D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: Wetland A is located in a highly developed watershed. No water was present at the time 
of observation. 

Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
[8] Riparian buffer. Characteristics (type, average width): Wetland A serves as aforested riparian buffer for S1 with an 

average width of over 100 feet . 
[8] Vegetation type/percent cover. Explain: Wetland consists of a canopy dominated by green ash and Chinese privet . 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: l 
Approximately ( 0.01) acres in total are being considered in the cumulative analysis. 



For each wetland, specifY the following: 

Directly abuts? (Y /N) 
Wetland A, Yes 

Size (in acres) 
0.01 

Directly abuts? (Y /N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: Wetland A is a linear depression that 
directly discharges water to Sl. Wetland A can serve as a filter for overland flow to SI and also provide organic material (habitat 
material) for organisms in S I. 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW'. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW'. 
Considerations·when evaluating significant nexus include, but are not limited to the volume, duration, and frequencY. of the flow 
of water in the tributary and its proximity to a TN\V, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and..t·,..~ 
discussed in the Instructional Guidebook Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNW's. Explain fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
[] TNWs: linear feet width (ft), Or, acres. 
Q Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
Q Tributaries of TNW s where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
mm Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: This channel exhibited average bankfull widths of 5 to 10 feet, well-defmed bed and bank, weakly defined in-



channel structures (mainly pools), a large headcut, and soil~based evidence of a high water table. No flow was observed put 
water was standing in the pools. Biological sampling within the channel resulted in a weak presence of amphibians. S 1 
scored 40 out of a possible 100 points on the US ACE Stream Assessment Form and scored 23 out of61.5 possible points on 
the NCDWQ Stream Classification Form, indicating intermittent status . 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 28linear feet 5-lOwidth (ft). 
[]J. Other non~ wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs" that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates tbr jurisdictional waters within the review area (check all that apply): 
[]_ Tributary waters: linear feet width (ft). 
5%1 Other non~ wetland waters: acres. 

Identify type(s) of waters: 

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
4.~tlands directly abutting an RPW that flow directly or indirectly into TNWs. 

Jl Wetlands directly abutting an RPW where tributaries typically flow year~ round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting anRPW: Wetland A directly discharges into SI at a large headcut at the bottom of Wetland A. Slone has 
formed due to the migration of this headcut. There is no barrier separating Wetland A and S 1. 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.01 acres. 

5. _Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
GJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section TIL C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
{ill) Demonstrate that impoundment was created from "waters of the U.S.," or 
IZ:ill Demonstrate that water meets the criteria for one of the categories presented above (1 ~6), or 
[] Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
tD Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



ISJ' which are or could be used by interstate or foreign travelers for recreational or other purposes. 
[ill from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
[ill_ which are or could be used for industrial purposes by industries in interstate commerce. 
[ill Interstate isolated waters. Explain: 
!;;:] Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
ffiid Tributary waters: linear feet width (ft). 
00 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
_fMill: Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
LEI If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule .. (MBR). 

Em Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
00 Other: (explain, if not covered above): 

Provide acreage eStimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 1\1BR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
ffiid Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
1ill Lakes/ponds: acres. 
fill Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
EJ Lakes/ponds: acres. 
EI Other non-wetland waters: acres. List type of aquatic resource: 
EJ! Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

[] Data sheets prepared by the Corps: 
[] Corps navigable waters' study: 
[] U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

'18] U.S. Geological Survey map(s). Cite scale & quad name:Harrisburg, NC. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation:Mecklenburg Soils. 
D National wetlands inventory map(s). Cite name: 
[§B: State/Local wetland inventory map(s): 
['TI' FEMA/FIRM maps: 
D 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
JSll Photographs: [2J Aerial (Name & Date): 

or ISl Other (Name & Date):see attached photo log. m Previous determination(s). File no. and date of response letter: 



[J Applicable/supporting case law: 
[J Applicable/supporting scientific literature: 
[J Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 9/12/2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Asheville Regional Office 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Mary Alexander Storm Drainage Improvement Project - UT to 

the Mallard Creek(S2) and~ & D. ~VIA!A wuJ - _GV\1... II P" ... J'v.r~?.,l.'c.h/n.....t. ~LI-t A-.A. 
State:NC County/p~: MeCklenburg Crty: Ct\arlotte 
Center coordinates of site (latllong in degree decimal format): Lat. 35.313924° N, Lon . 80.728007° ~. 

Universal Transverse Mercator: 
Name of nearest waterbody: Mallard Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Yadkin/Pee Dee River 
}\l"ame of watershed or Hydrologic Unit Code (HUC): Yadkin/Pee Dee 03040105 
.IJ~f Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
CJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
!IDi Office (Desk) Determination. Date: 
~ Field Determination. Date(s): 7/9113 & 7/10/13 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~fe:~p: "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

EJ Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There !:~i:~ "waters of the US." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

l0SJi TNW s, including territorial seas 
n:J Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
ijJ Non~RPWs that flow directly or indirectly into TNWs 

I. Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPW s that flow directly or indirectly into TNW s 
Wetlands adjacent to non~RPW s that flow directly or indirectly into TNW s 

EJ Impoundments of jurisdictional waters 
IT] Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non~wetland waters: 1,928linear feet: 10-15width (ft) and/or acres. 
Wetlands: 0.15 acres. 

c. Limits (boundaries) of jurisdiction based on: lf8})_~ii~-~-3:fl®;"~;ljifili~-j 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check ifapplicable):3 

[31 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year~round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
J Supporting documentation is presented in Section III. F. 



,. 
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SECTION III: CW A ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.t.; otherwise, see Section III.B below. 

L TNW 
Identify TNW: 

~~!!i~~_ratio:qale s
1
uppo!tin

1
, g ~etertnin~tiom.c~ ··t ,: ..... JfJ·~' . \:."' , .. , ... l.-.~-_t,. 

__...Jh"""'" -,~,..,\C~:\1,;;.·;·\I·J;J,. •.'i ·i _ -~-~"' - 1 ~ 7 ,.r"\ 
2. Wetland adjacent to TNW 

Summarize rationale supporting conclusion that wetland is "adjacent": 

R CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section lll.D.2.lfthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TN\V. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section ill.B.l for 
the tributary, Section m.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section Ill.C below. 

1. Characteristics of non-TN\Vs that flow directly or indirectly into TN\V 

(i) General Area Conditions: 
Watershed size: -acr¢S 
Drainage area: ~~-f~-S 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with 1NW: 

D Tributary flows directly into TNW. 
[g) Tributary flows through }>i'~l\~t tributaries before entering TNW. 

Project waters are ~-(C~::itJ~i river miles from TNW. 
ProJect waters are ~:l!=~:i~J~! river miles from RPW. 
Project waters are P;_~.~.k:l;1~St_ aerial (straight) miles from TNW. 
Project waters are P:f~~<LisJ aerial (straight) miles from RPW. 
Project waters cross·~~· s~~e· as state boundaries. Explain: No. 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: __ f~~~ 
Average side slopes: ~,i~kti~~~ 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: f!~!s;ij'!i\ill 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: P~~]'~~j 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: ~l'Ji"r:#~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~-i~k:"L-~$-~. Characteristics: 

Subsurface flow: :t#~k:-Jdi~t. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM:6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM:.7 Explain: 

If factors other than the OHWM: were used to determine lateral extent of CW A jurisdiction (check all that apply): 
D· High Tide Line indicated by: OJ Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fme shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
1Zl Riparian corridor. Characteristics (type, average width): T. 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics ofwetlands adjacent to non-TNW' that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: [PJ~kJ;iist 
Characteristics: 

Subsurface flow: :fli~l~~j~t. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) Proximity (Relations~iy),to 'J:NW 
Project wetlands ar_e_ ~-i~~:;~i_s_t river miles from TNW. 
Project waters are ,r::i~,~-,L~St aerial (straight) miles from TNW. 
Flow is from: ~i.Ck :fj'is't. 
Estimate.approxiffiate location of wetland as within the ~i¢_1.C.~lAii floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an~) 
All wetland(s) being considered in the cumulative analysis: J?i_C_i<.:~ts:t 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y /N) Size (in acres) 

SlUlllllarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity 
of aT~. For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section lll.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section Ill.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or, acres. 
_I{ Wetlands adjacent to TNW s: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: The tumamed tributary to Mallard Creek (S2) exhibited average bankfull widths of 1 0 to 15 feet, well
defmed bed and bank, well-defmed riffle pool sequences, coarse substrate, and soil-based evidence of a high water table. 
Strong baseflow was observed during the site visit. Biological sampling within the channel resulted in a moderate presence of 
macroinvertebrates and amphibians. S2 scored 62 out of a possible 100 points on the USACE Stream Assessment Form and 
scored 42.5 out of 61.5 possible points on the NCDWQ Stream Classification Form, indicating perennial status . 



~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows 
seasonally: 

_Provide estimates for jurisdictional waters in the review area (check all that apply): 
!llil Tributary waters: 1,928linear feet 10-\Swidth (ft). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
G) Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
[] Tributary waters: linear feet width (ft). 
Q Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
B: Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetland B, C, & D directly discharge into S2. There is no barrier or distance separating 
Wetland B, C, and D from S2. 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section TILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.15 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
[] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
l~J Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
C] Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D_6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ tOr 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



JEII which are or could be used by interstate or foreign travelers for recreational or other purposes. 
lit! from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
_[) which are or could be used for industrial purposes by industries in interstate commerce. 
J2TI Interstate isolated waters. Explain: 
Jij Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
121 Tributary waters: linear feet width (ft). 
EJ Other non-wetland waters: acres. 

Identify type(s) of waters: 
[] Wetlands: acres. 

F. NON-JUIUSDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
l] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
IJil Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

II] Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
[] Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
I) Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
£m Lakes/txmds: acres. 
J2TI Other non-wetland waters: acres. List type of aquatic resource: 
IJil Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
BJ: Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
EJ. Lakes/ponds: acres. 
EJ Other non-wetland waters: acres. List type of aquatic resource: 
[] Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[2)_ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

BIT Data sheets prepared by the Corps: 
[]' Corps navigable waters' study: 
.El U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~' U.S. Geological Survey map(s). Cite scale & quad name: Harrisburg, NC. 
~! USDA Natural Resources Conservation Service Soil Survey. Citation:Mecklenburg Soils. 
[] National wetlands inventory map(s). Cite name: 
[3 State/Local wetland inventory map( s ): 
Ilia FEMAIFIRM maps: 
£m 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
111] Photographs: 121 Aerial (Name & Date): 

or !ZJ. Other (Name & Date):see attached photolog. 
[] Previous detenuination(s). File no. and date of response letter: 
[I Applicable/supporting case law: 
[J Applicable/supporting scientific literature: 



EZ:l Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 9/12/13 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:Asheville Regional Office 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Mary Alexander Storm Drainage Improvement Project · UT to 
the Mallard Creek (S3) 

State:NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (!at/long in degree decimal format): Lat. 35.313924° N, Long. 80.728007° 

Universal Transverse Mercator: · 
Name of nearest waterbody: Mallard Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Rocky River 
Name of watershed or Hydrologic Unit Code (HUC): Yadkin 03040105 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
ml Check if other sites (e.g., off site mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
EJ Office (Desk) Determination. Date: 
I:RJ. Field Determination. Date(s): 7/9/13 & 7/10/13 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [ Requiredj 
~ Waters subject to the ebb and flow of the tide. 
~ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There :ztt_~ "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Requiredj 

1. Waters ofthe U.S. 
a. Indicate presence of waters ofU.S. in review area (check all that apply): 1 

!il].. . TNW s, incl~ding territorial seas 
@LI Wetlands adJacent to TNWs 
IJ' Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
[ill' Non-RPWs that flow directly or indirectly into TNWs 
El Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
EJ Wetlands adjacent to but not directly abutting RPW s that flow directly or indirectly into TNW s 
L§1 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
[ill Impoundments of jurisdictional waters 
@LI Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identity (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 26llinear feet: 5-8 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: l~J~'~:I!D'~lip~aHOiitNJ;~:Otfjil 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (cbecl< ifapplicable):3 

0: Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



. ·, 

SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over T~s and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section lli.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section UJ.D.t.; otherwise, see Section IIJ.B below. 

I. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTAIIY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNW"s where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW", but has year-round 
(perennial) tlow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section JII.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will requir~ additional data to determine if the 
waterbody has a significant nexus with a TNW'.Ifthe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section Ill.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section Ill.B.3 for all wetlands adjacent to that tributary, both onsite 
and o:ffsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: liCT-e$ 
Drainage area: @iSE~ 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly in~~ TN_W. 
[gl Tributary flows through J?~~~fi}iSt tributaries before entering TNW. 

Project waters are 
Project waters are miles from RPW. 
Project waters are (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: No. 

IdentifY flow route to TNW5
: 

Tributary stream order, ifknown: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into-tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: f~e~ 
Average side slopes: ~i~l{Ljst. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: !K~~~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: :PiC.~:iLiSi 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: fiCk<.:Lisi 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: f~:~~. Characteristics: 

Subsurface flow: ~~<:J:;~~~- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent 0 sediment sorting 
D leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
0 other (list): 

D Discontinuous OH\VM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
0 High Tide Line indicated by: [:] Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fme shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identity specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM: that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of :flow above and below the break. 
7lbid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
~ Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally~sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non~TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Fl?_w_R~l~tionship with Non~TNW: 
Flow is: :J!~~~~;b1$·~- Explain: 

Surface flow is: [i>f~k··-LiSl 
Characteristics: 

Subsurface flow: f!~k/.Li.St. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non~ TNW: 
0 Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by benn/barrier. Explain: 

(d) Proximity (RelationshipJt()_TNW 
Project wetlands ar~ ~;~f~:I:JISt river miles from INW. 
Project waters are. __ .P,i~~::Li_st aerial (straight) miles from TNW. 
Flow is from: Pi&~ErSt. 
Estimate approximate location of wetland as within the :[>J-~~}(£{$'t floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally~sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: m?{ft~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specifY the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (YIN) Size (in acres) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species fuat are present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNW' s. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section 111.0: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain fmdings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section ill.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
§ TNWs: linear feet width (ft). Or, acres. 
El Wetlands adjacent to TNW s: acres. 

2. RPWs that flow directly or indirectly into TN\¥s. 
18] Tributaries ofTNWs where tributaries typically flow yearMround are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: This channel exhibited average bankfull widths of 5-8 feet, continuous bed and bank, riffle/pool 
sequence, coarse substrate, bedrock grade control, and soil-based evidence of a high water table. Strong baseflow was 
observed during the site visit. Biological sampling within the channel resulted in a weak presence of macro invertebrates and a 
moderate presences of amphibians. S2 scored 65 out of a possible 100 points on the USACE Stream A~sessment Form and 
scored 35 out of 61.5 possible points on the NCDWQ Stream Classification Form, indicating perennial status . 



~J Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section Ill.B. Provide rationale indicating that tributary flows 
seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
H Tributary waters: 261linear feet 5-8 width (ft). 
f'3 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
LS] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
@ Tributary waters: linear feet width (ft). 
[B Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[3 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section Ill.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

[J Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNW's. 
C] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
[] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
[] Demonstrate that impoundment was created from "waters ofthe U.S.," or 
[J Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
II] Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE[ WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

[] which are or could be used by interstate or foreign travelers for recreational or other purposes. 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section lliD.6 of the Instructional Guidebook. 
tu Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Menwrandum Regarding CWA Act Jurisdiction Following Rapanos. 



f] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
LJ which are or could be used for industrial purposes by industries in interstate commerce. 
@ Interstate isolated waters. Explain: 
@ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
GJ Tributary waters: linear feet width (ft). 
reil Other non-wetland waters: acres. 

Identify type(s) of waters: 
ffi Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS. INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
mJ' If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
EZJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

EJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
LJ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
EJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
E1 Lakes/ponds: acres. 
[Q Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
EJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
[] Lakes/ponds: acres. 
[] Other non-wetland waters: acres. List type of aquatic resource: 
GJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
12] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
12] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

[] Data sheets prepared by the Corps: 
[] Corps navigable waters' study: 
[] U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

J%1 U.S. Geological Survey map(s). Cite scale & quad name:Harrisburg, NC. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation:Mecklenburg Soils. 
EJ, National wetlands inventory map(s). Cite name: 
[§: State/Local wetland inventory map(s): 
~ FEMAIFIRM maps: 
um.,' 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
J%1 Photographs:_[gl Aerial (Name & Date): 

or [2] Other (Name & Date):see attached photolog. m Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
@ Applicable/supporting scientific literature: 
Gl Other information (please specifY): 



B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURJSD!CTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 8, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02164, Ben Bostain 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parishJborough: Macon City: Otto 
Center coordinates of site (lat/long in degree decimal format): 
83.423603 w 

Latitude & Longitude in Decimal Degrees: 35.060800 N, 

Universal Transverse Mercator: 
N arne of nearest waterbod)': Coweeta Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee River (06010202) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
IDJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[8l Office (Desk) Determination. Date: November 8, 2013 
fm" Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~f~(i}~ "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

(7B Waters subject to the ebb and tlow of the tide. 
1§9' Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

ffi] TNWs, including territorial seas 
I§ Wetlaods adjacent to TNWs 
[gl Relatively permanent waters2 (RPWs) tlult flow directly or indirectly into TNWs 
lilli1 Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
1$11 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~- Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
IDilf Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 150 linear feet: 20 width (:ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~(l~[~[~j!~~~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

fill Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes ofthis fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally'' (e.g., typically 3 months). 
3 Supporting documentation is presented in Section ID.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections UI.A.l and 2 and Section TII.D.l.; otherwise, see Section III.B below. 

1. TNW 
Idcntil'y TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (lF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictionaL If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section m.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributar-y and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section Ili.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section 1H.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section m.c below. 

L Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditio 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through mmR tributaries before entering TNW. 

Project waters are river miles from TN\V. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

ldentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributanr Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: :gr~'j{]j~f~i-

Primary tributary substrate composition (check all that apply): 
0 Sills 0 Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
0 Otl1er. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: !1!1ff\!~~l 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: f!9ml~~~ 
Estimate average number of flow events in review area/year: ~~~~~~]$~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~jj~[:!\!i\1. Characteristics: 

Subsurface flow: ]f;f~~~~J~\- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence oflitter and debris 
destruction of terrestrial vegetation 
the presence of-wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWl\1 were used to determi!J.e lateral extent ofCWAjurisdiction (check all that 

1!5} High Tide Line indicated by: 
. D oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 

6 A natural or man~made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Aquatic/wildlife diversity. Explain fmdings: 

2. Characteristics of wetlands adjacent to non-TN\V that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~(~!\l Explain: 

Surface flow is: li~iJ~~~~ 
Characteristics: 

Subsurface flow: OO}~~~~'fi- Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm!barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Flow is from: 
Estimate approximate location of wetland as within the :lli~~]§f floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: :~~!!§!I 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y/N) Size (in acres) Directly abuts? CY /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 



limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
ffi]1NWs: linear feet width (ft), Or, acres. 
"II Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
® Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 
Coweeta Creek exhibits indicators of ordinary high water marks (OH\VM) including developed bed and bank, 

scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment 
sorting and deposition, leaf litter washed away. Coweeta Creek is depicted as a solid blue line on the USGS 
7.5 minute quadrangle map Prentiss and the most current Natural Resource Conservation Service Soil 
Survey for Macon County. Solid blue line features on these mapping conventions typically represent 
perennial streams. Perennial flow has been observed by Corps representatives during numerous visits to 
the Otto, North Carolina vicinity. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
Jlilil Tributary waters: 150 linear feet 20 width (ft). 
tillJ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. m Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
ll!!} Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

8See Footnote# 3. 



ldentiJ'y typc(s) of waters: 

4. Wetlands di.-ectly abutting an RPW that flow directly or indirectly into TNWs. 
Ulm Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

mill~ Wetlands directly abutting an RPW where tributaries typically flow year~round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

fimlJ_ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
!lml Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent \Vetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
mJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
l!lllil Demonstrate that impoundment was created from "waters of the U.S.," or 
[jj] Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
Jii1i Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

EIDJ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
lit from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Jill~ which are or could be used for industrial purposes by industries in interstate commerce . 
. I.!ml Interstate isolated waters. Explain: 
l!ilf Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Jlilll Tributary waters: linear feet width (f1). 
l~t Other non-wetland waters: acres. 

ldentiJ'y type( s) of waters: 
IJ: Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
{j] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
mJ Review area included isolated \Vaters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule"' (MBR). 

mJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
mJ, Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, usc of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
Jl· Non-wetland waters (i.e., rivers, streams): linear feet width (:ft). 

9 To complete the analysis refer to the key in Section Ill.D.6 of the Instructional Guidebook 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdidion Following 
Rapanos. 



E2] Lakes/ponds: acres. 
m: Other non-wetland waters: 
J!lEJ Wetlands: acres. 

acres. List type of aquatic resource: 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
fJllil Non-wetland waters (i.e., rivers, streams): linear feet, width (il). 
~ Lakes/ponds: acres. 
llifrf_ Other non-wetland waters: acres. List type of aquatic resource: 
mill Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
miD' Data sheets prepared/submitted by or on behalf of the applicant/consultant. 
--~. D Office concurs with data sheets/delineation report. 

D Office does not concur with data sheets/delineation report. 
l§l: Data sheets prepared by the Corps: 
mill Corps navigable waters' study: 
f]II U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Prentiss. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC. 
£IID National wetlands inventory map(s). Cite name: 
~ State/Local wetland inventory map(s): 
@ FEMA/FIRM maps: 
fN:I 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
~ Previous determination(s). File no. and date of response letter: 
m!] Applicable/supporting case law: 
liili) Applicable/supporting scientific literature: 
~ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JlJR!SDICTIONAL DETERMINATION FORM 
U.S. Anny Corps of Engineers 

This fonn should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 20, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02077, Donald Hatfield 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parishfborough: Ashe 
Center coordinates of site (lat/long in degree decimal format): 
-81.369928 
Universal Transverse Mercator: 
Name of nearest waterbody: South Fork New River 

City: Jefferson 
Latitude & Longitude in Decimal Degrees: 36.425546, 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: New River 
Name of watershed or Hydrologic Unit Code (HUC): 05050001 
§' Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
P!lJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUA TJON (CHECK ALL THAT APPLY): 
E§! Office (Desk) Determination. Date: 11-20-2013 
Jjl!l Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ftrl!mJiH:i~l "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 
329) in the review area. [Required! 

ffil Waters subject to the ebb and flow ofthe tide. 
~ill] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explalli: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Requiredj 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

tBJ TNWs, including territorial seas 
flfl_f Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
ijS] Non-RPWs that flow directly or indirectly into TNWs 
li:illf· Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
[gj Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
llill1 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
lliEJ Impoundments ofjurisdictional waters 
~ Isolated (interstate or intrastate) waters, inclUding isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 547 linear feet: Ill width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: i;J~!.ll!ll~!l;~il!~iEJ~j!~~}:}i~j 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

fi[l Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictionaL Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section liT below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TN\V and that typically flows year-rotmd or has continuous flow at Jea~t 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section lli.F. 



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section Ill.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY 'INW: 

Summm·ize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and ib adjacent wetlands~ if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section lll.B.l for the tributary, Section 111.8.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section lli.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average ammal 
Average annual sno\\fall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through ·gJ:e~~!~ tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are miles from RPW. 
Project waters arc aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 i<..._ .... nipulated (man-altered). Explain: 

Tributal}' properties with re._<;pect to top of bank (estimate): 
Average width: feet 
A vcragc depth: feet 
Average side slopes: g~pm~j)!f. 

Primary tributary substrate composition (check all that apply): 
0 Silt' 0 Sands 
0 Cobbles 0 Gravel 

0 Concrete 
0Muck 

0 Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability f e.g., highly eroding, sloughing banks]. 
Presence of run/riffie/p'?,ol ,complexes. Explain: 
Tributary geometry: jj:)~!I;l~t 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~lfi~~~t§l 
Estimate average number of flow events in review area/year: J!1i~[,~!1! 

Describe flow regime: 
Other information on duration and volwne: 

Surface flow is: llfl!i!El~!~l- Characteristics: 

Subsurface flow: i!:l~JJ!tkj}lf. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or wa<;hed away 
D sediment deposition 

0 
0 
0 
0 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

0 other (list): 
0 Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to detennine lateral extent of CWAjurisdiction (check all that 

D High Tide Line indicated by: 12!!1 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
0 otl1er (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, iflmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn area<;. Explain findings: 

6A natural or man-made discontinuity in the OHWM docs not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been_ removed by development or agricultural practices). Where there is a break in the OH\VM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Other environmentally-sensitive species. Explain findings. 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
W ctland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !;l_f!\J!\!1;\"fl!l]. Explain: 

Surface llow is: ~f:[~llj~M 
Characteristics: 

Subsurface flow: ~!~j\ID~~l Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

D Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the ~!J~jj;j'j\~floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: f-!liftl~i 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 



A significant nexus analysis will ass ... ~- the flow characteristics and functions of the triblnary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. [tis not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the ammmt of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support dovmstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section lll.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adJacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IllD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
gg TNWs: linear feet width(!\), Or, acres. 
:llml Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
tmB Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: the SFNR supports fish and is a blue line stream on the USGS topographic 
map NC- Laurel Springs Quad. 

Tributaries ofTNWwhere tributaries have continuous flow "seasonally" (e.g., typicaiJy three months eaehyear) 
are jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
!iii':~ Tributary waters: 547linear feet 111 width(!\). 
Iii Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
gm Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
@ Tributary waters: linear feet width (ft). 
fi!J Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

ssee Footnote# 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
!ill Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

tiliJ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

@ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. _Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
En Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
£7j Demonstrate that impoundment was created from "waters of the U.S.," or 
1m Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
_£EI Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

mil which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
flli2J which are or could be used for industrial purposes by industries in interstate commerce. 
1m" Interstate isolated waters. Explain: 
ffiJ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
liill] Tributary waters: linear feet width (ft). 
IJil Other non-wetland waters: acres. 

Identify type( s) of waters: 
mJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
l$i If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
(§] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

'§11 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
llJ]J Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section HLD.6 of the Instructional Guidebook 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurL ...tional waters in the review area, where the sole poh.. .. .1al basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
00 Non-wetland waters (i.e., rivers, streams): linear feet -width (ft). 
fill Lakes/ponds: acres. 
iill' Other non-wetland waters: acres. List type of aquatic resource: 
fJ1m Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
!LIDi Non-wetland waters (i.e., rivers, streams): linear feet, widU1 (ft). 
'@_ Lakes/ponds: acres. m Other non-wetland waters: acres. List type of aquatic resource: 
),ig Wetlands: acres. 

SECTIONIV: DATASOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~- Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
llii Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

IZ]]j Data shee!s prepared by the Corps: 
E@: Corps navigable waters' study: 
W2 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NllD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Laurel Springs. 
liD]] USDA Natural Resources Conservation Service Soil Survey. Citation: 
ifilt National wetlands inventory map(s). Cite name: 
E±I] State/Local wetland inventory map(s): 
D FEMA/FJRM maps: 
~ J 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
fj!ill Previous determination(s). File no. and date of response letter: 

I Applicable/supporting case law: 
- Applicable/supporting scientific literature: 

D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV ofthe JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 25, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02076, Nicholas M Curtis 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Caldwell City: Lenoir 
Center coordinates of site (lat!long in degree decimal format): Latitude & Longitude in Decimal Degrees: 36.007, ~81.429 
Universal Transverse Mercator: 
Name of nearest waterbody: Little Kings Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Yadkin River 
Name of watershed or Hydrologic Unit Code (HUC): Yadkin 03040101 
[g.] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
(Nil Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD fonn. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
!il\l Office (Desk) Determination. Date: 11-22-2013 
~ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There :ij~~~f~l ''navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defmed by 33 CFR part 
329) in the review area. [Required] 

fl2) Waters subject to the ebb and flow of the tide. 
113] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There~; "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

Gj TNWs, including territorial seas 
EEl Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
l:BJ Non-RPWs that flow directly or indirectly into TNWs 
llEf Wetlands directly abutting RPWs that flow directly or indirec-tly into'fNWs 
lillU Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
ijl Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
GJf Impmmdments of jurisdictional waters 
lffii} Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 600 linear feet: 18 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~!~~~~l}~~:M~fimM~ 
Elevation of established OH\VM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

fil Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not 
jurisdictionaL Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section lli.F. 



The agencies will assert jurisdiction ..... ttr TN\Vs and wetlands adjacent to TNWs. Jftht __ 1uatic resource is a TN\V, 
complete Section IIJ.A.l and Section UI.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section UI.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section lli.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
signitlcant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a signitlcant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. Tbis 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in tbe JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section 11J.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section lll.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: EfCRJ:EJSI 
Drainage area: i!!il!!J!'!il!§j 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into __ TN\V· 
0 Tributary flows through lJI~iUj tributaries before entering TN\V. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: lf!~Jf~Jt~-

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
0 Cobbles 0 Gravel 
D Bedrock 0 V cgetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffie/pool complexes. Explain: 
Tributary geometry: ~J~J§1~~! 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

~~~~~~~7 ::e~:~ee~~~~~~~;-~!! events in review area/year: 'f!'•!!'JX~ 
Describe f1ow regime: 

Other information on duration and volume: 

Surface flow is: ~!~,~;~~~- Characteristics: 

Subsurface flow: :fitk.\'i1~t. Explain findings: 
0 Dye (or oth;r)test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM: were used to detennine lateral extent of CWAjurisdiction (check all that 

ffil High Tide Line indicated by: rng_ Mean High Water Mark indicated by: 
0 survey to available datum; 0 oil or scum line along shore objects 

0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 

0 physical markings; 
0 vegetation lines/changes in vegetation types. 

D tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 

characteristics, etc.). Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practlces). Where there is a break in the OHWM 11m1 is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), _the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



0 Aquatic/wildlife dh __ ,.,rty. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
We!land quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General F~ow Relationship with Non-TNW: 
Flow is: !1~!li!l!:il!- Explain: 

Surface flow is: j!]~jjll!lll\ 
Characteristics: 

Subsurface flow: jij:!_~~J~i~l Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic cormection. Explain: 
D Ecological connection. Explain: 
D Separated by bermJbarrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

of wetland a<> within the !!)£:1!:~1!1{! floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
0 fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: tl~ftJIJ:!J!_ll, 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

for each wetland, specify the following: 

Directly abuts? CY /N) Size Cin acres) Directly abuts? (YiN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINA TJON 

Size Cin acres) 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 



and biological integr-._, of a TNW. For each of the following situations, :,;-_.gnificant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TN\V, and 
the functiops performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the RapanO.\' 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifccycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above Jist of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

l. Significant nexus findings for non-RPW that has no adjacent wetlands and tlows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself: then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination \Vith all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
f!IEl TNWs: linear feet width (ft), Or, acres. 
I§ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. m Tributaries of TNWs where tributaries typically flow year~round are jurisdictional. Provide data and rationale 
indicating that tributary is perennial: Little Kings Creek is a blue line stream on the USGS topographic map, NC
Grandin Quad which in North Carolina means it flows more than 3 months out of the year making it a perennial 
stream. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
1!$1 Tributary waters: 600 linear feet 18 width (ft). 
~ Other non-wetland waters: acres. 

IdentifY typc(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
81 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
llili! Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

8See Footnote# 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TN\Vs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

lli@l Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IIJ.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

~ Wetlands directly abutting an RPW where tributmies typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. W:etlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN\Vs. 
H@ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

arc adjacent m1d with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN\Vs. 
{ill!J Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. 
Data supporting this conclusion is provided at Section TIT. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impmmdmcnt of a jurisdictional tributary remains jurisdictional. 
g;;} Demonstrate that impoundment was created from "waters of the U.S.," or 
;Ef¥{ Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
EI] Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED I INTERSTATE OR INTRA-STATE] WATERS,INCLUDINGJSOLATEDWETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

ti¥] which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
1m3" Other factors. Explain: 

Jdentify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
EZiJ Tributary waters: linear feet width (fi). 
,U[I, Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
Hill Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
lilliJ_ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
~, Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule .. (MER). 

~.·.: ...•. -.:~.·.;·' .. ' Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
a Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining C\VA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage cstimc...-" for non-jurisdictional waters in the review area, Wh-• ..:: the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
fliill Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
·ffi] Lakes/ponds: acres. 
ffil] Other non-wetland waters: acres. List type of aquatic resource: 
iill1 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (H). 
@I" Lakes/ponds: acres. 
f2:il. Other non-wetland waters: acres. List type of aquatic resource: 
JE]" Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in ca..<>e file and, 
where checked and requested, appropriately reference sources below): m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
fillfi Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

EmJ Data sheets prepared by the Corps: 
EJ Corps navigable waters' study: 
'Edl U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Grandin. 
fiB USDA Natural Resources Conservation Service Soil Survey. Citation: 
[ill National wetlands inventory map(s). Cite name: 
Eili} State/Local wetland inventory rnap(s): 
D FEMNF!RM maps: 
f11 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
fLl1 Previous determination(s). File no. and date of response letter: 
!lE1 Applicable/supporting case law: 
IDJ Applicable/supporting scientific literature: 
£ill] Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Fonn Instructional Guidebook 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Q, E· "S,l'hA)- ;;)Q lb - 0 ;:;:>.0-(:$ 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: ELK CREEK DEVELOPMENT 
State:NC County/parish/borough: Avery City: Banner Elk 
Center coordinates of site (latllong in degree decimal format): Lat. 36.149082° N, Long. ~81 .863046° W-

Universal Transverse Mercator: 
Name of nearest waterbody: Elk River 

Name of nearest Traditional Navigable Wflter (TNW) into which the aquatic resource flows: Watauga River 
Name of watershed or Hydrologic Unit Code (HUC): 06010103 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request 
D Check if other sites (e.g., o:ffsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EV ALVA TION (CHECK ALL THAT APPLY): 
j\1 Office (Desk) Determination. Date: f I • ;;J..d-- - d-0 16 
0 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RliA SECTION 10 DETERMINATION OF JURISDICTION. 

There Af~-:O_h' "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

Q Waters subject to the ebb and flow of the tide. 
D Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Aie' "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate preSence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
I8J Relatively permanent \:Vaters2 (RPWs) that flow directly or indirectly into TNWs 
[] Non-RPWs that flow directly or indirectly into TNWs 
jgl Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D· Wetlands adjacent to non-RPWs that .flow directly or indirectly into TNWs 
Q· Impoundments of jurisdictional waters 
[] Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 646 linear feet: 8 width (ft) and/or 0.12 acreS. 
Wetlands: 0.134 acres. 

c. Limits (boundaries) of jurisdiction based on: 198_7 DCiineation_M:antial_ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (ch'eck if applicable): 3 

[] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictionaL 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lli below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTION Ill: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section lii.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections Ill.A.l and 2 
and Section III.D.l.; otherwise, see Section Ili.B below. 

I. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS, ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section lli.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, ot a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary wJth adjacent wetlands, complete Section Ill.B.l for 
the tributary, Section Ill.B.2 for any onsite wetlands, and Section Ill.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section IU.C below. 

1. Characteristics of non-TNWs that flow .directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 2592 aires 
Drainage area: 16 ·a¢tes 
Average annual rainfall: 58.2 inches 
Average annual snowfall: 50.2 inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly i:t:tto TNW. 
[3;J Tributary flows through 2· tributaries before entering TNW. 

Project waters are 2~~3Q. ri.~~r miles from TNW. 
Project waters are 1\(~:r::l~$5) river miles from RPW. 
Project waters are .1.~1:;0, ~~rial (straight) miles from TNW. 
Project waters are l (or.less) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to 1NW5
: UT-Elk River; Elk River; Watauga River. 

Tributary stream order, ifkno'vVIl: 1st order: UT-Elk River. 

4 Note that the Instructional Guidebook contains additional information regarding swalcs, ditches, washes, and erosional features generally and in the arid 
West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: IS] Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 8 feet 
Average depth: I feet 
Average side slopes: 2:1. 

Primary tributary substrate composition (check all that apply): 
/2] Silts /2] Sands 
0 Cobbles /2] Gravel 
[S] Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

0 Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: Areas of the stream near its source are 
choked by sediment deposits, wood debris, and fallen rocks. Generally the stream corridor is ~iable with ·well established forested 
buffers. Two adjacent riparian wetlands (5&6)occur along UTMElk River on the property. Several areas of bank erosion along the right 
bank of UTMElk Creek are due to historic property uses and the steep hillslope leading to the stream bank. 

Presence of run/riffle/pool complexes. Explain: Poorly developed near the source of UT-Elk River, as this area is 
observed as being a wide wetland complex with two ephemeral drainages located above. Historic impacts from logging and 
development within the area has affected stream morphology. Approximately 230 feet below the source of UT MElk River at wetland #6, 
stream development becomes more p~onounced with weli established bed and ba.nk, OHWM, sorting of bedload, presence ofbascflow, 
and continous bank entrenchment. 

Tributary geometry: Rei~tiYely_ .. :_stf';tigiit 
Tributary gradient (approximate average slope): 12-15% 

(c) Flow: 
Tributary provides for: Sea·soli~j 'fl.'ti~-
Estimate average number of flow events in review area/year: 2;.5_ 

Describe flow regime: Flow from the source ofUT-Elk River to approximately 250 feet below is intermittent; below 
that point, flow becomes more perennial. 

Other information on duration and volume: 

Surface flow is: :D;SCrefe.iltid-:cOfit'i:n.e_d. Characteristics: 

Subsurface flow: Yi!s. Explain findings: Logs, rock debris, and sediment choke headwater portions; flow can be heard 
just below the surface. Seeps along the bank edge provide sub-surface saturation and support baseflow in the channeL 

0 Dye (or other) test performed: 

Tributary has (check all that apply): 
/2] Bed and banks 
/2] OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank [S] the presence of litter and debris 
0 changes in the charalier of soil 0 destruction of terrestrial vegetation 
[2] shelving IS] the presence of wrack line 
[2] vegetation matted down, bent, or absent IS] sedime_pt sorting 
[2] leaf litter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
0 water staining [S] abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: D Mean High Water Mark indicated by: 

0 oil or scum line along shore objects D survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily tlows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's How 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look tOr indicators of flow above and below the break. 
7 lbid. 



D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: No pollutants detected. 
Identify specific pollutants, if known: Sediments from historic property uses. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
IZJ Riparian corridor. Characteristics (type, average width): Continuous riparian forested buffer of more than 30' occurs on 

both sides of the stream channel. 
1ZJ Wetland fringe. Characteri-stics: Side seepage, hydric soils and vegetation. 
12] Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
IZJ Aquatic/wildlife diversity. Explain findings: Evidence ofhydric plant communities and animal wildlife habitat within 

the rich forested riparian corridor. Good pl,ant diversity, clean water source, and stream morphology support macrobenthic, amphibian, bird, 
and small man1mal populations. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: Unit-!: 2,486.2sf; Unit-2: 425.9st; Unit-3: 362.4sf; Unit-4: 1,452.7sf; Unit-5: 489.3sf; Unit-6: 600.8sf 

Total: 0.134-acres 
Wetland type. Explain: Wetland Units 1-4 arc herbaceous dominated headwater seeps that have been exposed from 

historic proeprty uses; they are found in open areas of the property which have been graded and/or covered in mulch. Wetland units 5 
and 6 are riparian wetlands supported by hydrologic conditions along UT -Elk River. 

Wetland quality. Explain: Wetland Units 1-4 are of moderate quality with well established hydric soils and 
vegetation cover. Plant diversity is low to moderate. Hydrology is seasonally dependent. Surrounding site conditions cause surface flow 
to pass through these wetland units, whicH are performing well in trapping sediments and excessive nutrients. Wetland units 5 and 6 afe 
high quality wetlands with well established ecological functions, plant diversity, and hydrological conditions. 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flo-with Non-TNW: 
Flow is:~~~- Explain: Flow at all wetlands on the property is intermittent, with no perennial sources or 

flow regimes. 

Sur!ace flow is:-
Characteristics: All wetland units on the property have surface !1ow confined and made discrete by swales or stream 

corridors. 

Subsurface llow: II- Explain findings: Wetland units 5 and 6 have sub-surface flow due to underlying bedrock within 
the UT-Elk River stream channel. The impermeable sub-surface layer causes perching, saturation, and an elevated water table at these 
two wetland untis. 

D Dye (or other) test perlormed: 

(c) Wetland Adiacency Determination with Non-TNW: 
[2J Directly abutting 
[2J Not directly abutting 

[?SJ Discrete wetland hydrologic connection. Explain: Wetland units 1-4 are located in swlaes with a discrete 
hydrologic correction to UT-Elk River. 

(d) 

D Ecological connection. Explain: W5 is located upslope in drainage swale. 
D Separated by berm/barrier. Explain: 

Project 
Project waters 
Flow is from: 
Estimate apJDfC>xi>mate 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: Organic nutrients from decomposing mulch was observed being discharged from wetland 
units I and 2 as a brown water color and an oily film. 

Identify specific pollutants, if known: None observed. 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
[gJ Riparian buffer. Characteristics (type, average width): Wetland units 5 and 6 are encompassed by a forested riparian 

buffer extending more than thirty feet in all directions; both wetland units are dominated by herbaceous material and subject to periodic 
inundations and changes in stream flow conditions. 



[gJ Vegetation type/percent cover. Explain: Wetland units 1-4 are dominated by herbaceous material, 80% coverage. 
Wetland units 1 and 2 have some scrub material (Elderberry, Smooth Alder, and Silky Willow) intermixed, 5-10%. Wetland uni15 is 
dominated by herbaceous material, 80%, With some Rhododendron shrubs along the outer boundaries, 5-10%. Wetland unit 6 is 
dominated by herbaceous material as well, except with a lower density, 50%. Some Yell ow Birch, Grey Birch, and Red Maple trees and 
saplings, 5-10% are found in the boundary of unit 6. 

[2J Habitat for: 
0 Federally Listed species. Explain findings: 
0 FishJspawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
[gJ Aquatic/wildlife diversity. Explain findings: Wetland units 1-4 have low to moderate plant diveristy and poor aquatic 

habitat, and thus provide a low amount of support for aquatic and wildlife diversity. Wetland units 5 and 6 have moderate plant diversity, a 
dynamic hydrologic regime, and a well established ecological niche, and thus are able to support aquatic and wildlife habitat and diversity. 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: I 
Approximately ( 0.133) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) 

WI-no 
W3-no 
W5-yes 

Size (in acres) 
0.057 
0.01 
O.oJ 

Directly abuts? (Y /N) 
W2-no 
W4-no 
W6-yes 

Size (in acres) 
0.01 
0.033 
0.013 

Summarize overall biological, chemical and physical functions being performed; Provide food source for wildlife; 
provide chemical buffering of pollutants ffom overland flow thus providing a water quality inhancement function; provide a 
topological feature to the landscape providing an outlet of stored groundwater; provide micro habitat areas fOr aquatic organisms 
supporting the local food chain Which convert detritus to usable nutrients by larger organisms, and provide some flood control 
function with surface water retention. 

C. SIGNIFICANT NEXUS DETERMINA T!ON 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating signifiCant nexus include, but are not limited to the volume, duration, and frequency ofthe flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely. determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs; or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have oilier relationships to the physical, chemical, or 

biological integrity of-the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

I. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD; 

2. Significant nexus findings for non-J_{PW and its adjacent wetlands, wbere the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section Ill.O; 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain fmdings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section ULD: Wetland units 1-4 provide food sources for wildlife, have a chemical cotmection toUT- Elk River, provide water 
retention and pollution buffering' qualities. 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
§1 TNWs: linear feet width (ft), Or, acres. 
1];1 Wetlands adjacent to TNWs; acres. 

2. RPWs that flow directly or indirectly into TNWs. 



II Tributaries ofTNWs where tributaries typically flow year-round are juri~dictional. Provide data and rationale indicating that 
tributary is perennial: Lower portion of UT-Elk River on the property has well established bed and bank features, strong 
baseflow, good sorting of bed load, presence ofOHWM, debris wrack lines, strong presence of macro-benthic populations, 
and evidence ofbankful features. 

Ill Tributaries ofTNW where tributaries have continuous now "seasonally" (e.g., typically three months each year) are 
jurisdictionaL Data supporting this conclusion is provided at Section HI .B. Provide rationale indicating that tributary f1ows 
seasonally: Headwater (source) portion ofUT-Elk River (iirst 250') has indications of flowing intermittently: sediment, woody 
debris, and rock fill channel, poor presence of macro-benthics, some sorting of bedload material, side slope seepage providing 
some surface flow, and moderate continuity of bed and bank features. 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[1!1 Tributary waters: 646linear feet 8 width (ft). 
DIJl Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. N_on-RPWs8 that flow directly or indirectly into TNWs. 
Iii Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

1., Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
}I] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

II] Wetlands directly abutting an RPW where tributaries typically iiow year-round. Provide data and rationale 
indicating that tributary is perennial in Section lll.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

[M Wetlands directly abutting an RPW where tributaries typically 11ow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section 111.0.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: Wetland units 5 and 6 are located within the stream channel ofUT-Elk River and are affected by its 
hydrologic regime. 

Provide acreage estimates for jurisdictional wetlands in the review area: Wetland units 5 and 6: 0.025 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directlY Or indirectly into TNWs. 
liJ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW arejurisidictionaL Data supporting this 
conclusion is provided at Section ULC. 

Provide acreage estimates for jurisdictional wetlarids in the review area: Wetland Units 1-4: 0.108 acres. 

6. W_etlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
IJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent Wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section lll.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.g 
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
•1%10 Demonstrate that impoundment was created from "waters of the U.S.," o~ 
• .. ITt;. Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
: ~~-~· Demonstrate that water is isolated with a nexus to corrirnerce (sec E below). 

sSee Footnote# 3. 
9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 



E. ISOLATED !INTERSTATE OR INTRA-STATE! WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WlllCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAJ: APPLY): 10 

I 
which are or could be used by interstate or foreign travelers for recreational or other purposes. 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
which are or could be used for industrial purposes by industries in interstate conunerce. 
Interstate isolated waters. Explain: . 
Other factors. Explain: . 

Identity water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 

I Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
'II Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
riJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
11 Review area included isolated waters,with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

I' Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
:. ':'I Other; (explain, if not covered above): 

Provide acreage estimates for non-jurJsdictional waters in the review area, where the sole potential basis of jurisdiction is the rviBR 
factors (i.e., presence Of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
l[l1 Non-wetland waters (i.e., rivers, streams): linear feet width (1\). 
II Lakes/ponds: acres. 

I., Other no~-wetland waters: acres. List type of aquatic resource: 
1 Wetlands. acres. 

Provide acreage estimates for nun-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a fmding is required for jurisdiction (check all that apply): 
;1. Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
: :. Lakes/ponds: acres. 
fll Other non-wetland waters: 
II Wetlands: acres. 

acres. List type of aquatic resource: 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
fill Maps, plans, plots or plat submitted by or on behalf of the applicant" consultant: 
II Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Oflice does not concur with data sheets/delineation report. 

I Data sheets prepared by the Corps: 
" Corps navigable waters' study: 

. U.S. Geological Survey Hydrologic Atlas: 
D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

1:· ' U.S. Geological Survey map(s). Cite scale & quad name: 

1
·.~··.' ... '. USDA Natural Resources Conservation Service Soil Survey. Citation: 

National wetlands inventory map(s). Cite name: 
State/Local wetland inventory map(s); 

10 Prior to asserting or declining CWA jurisdictiOJ.l based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps!EPA Memorandum Regarding CWA Ad Jurisdiction Following Rapanos. 



I -

FEMA!FIRM maps: 
1 00-year Floodplain Elevation is: (National Gcodectic Vertical Datum of 1929) 
Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 

I 
Previous detcrmination(s). File no. and date of response letter: 
Applicable/supporting case law: 
Applicable/supporting scientific literature: 
Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This for-m should be completed by following the instructions provided in Section IV of the JD Form Instructional 
Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 22, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02044, NCDOT I Attn: Mike Holder 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located where David Herman 
Road crosses aUT to Lambert Fork, approximately 0.25 mile northwest of the intersection of David Herman Road and Zcb Watts 
Road in Ellendale, Alexander County, NC. Coordinates are: 35.944 N, -81.257 W. 

State: NC County/parish/borough: Alexander City: Shelby 
Center coordinates of site (laUlong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.944 N,-
81.257 w 
Universal Transverse Mercator: 
Name of nearest watcrbody: Lambert Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: UT to Lambert Creek flows to 
the Atlantic Ocean via Lambert Fork, the Lower Little River, the Catawba River and the Santee-Cooper River. The 
Catawba River is navigable-in-fact at the Mt. Island Lake Dam. 
Name of watershed or Hydrologic Unit Code (LJUC): Upper Catawba Watershed, Santee Basin, HUC: 03050101 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
1lffi Check if other sites (e.g., offsitc mitigation sites, disposal sites, etc ... ) arc associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
l8i) Office (Desk) Determination. Date: October 22, 2013 
rilli{ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

~ 
~ 

"navigable waters qf the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
area. [Requiredj 

Waters subject to the ebb and How of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

£ill]: TNWs, including territorial seas 
§I Wetlands adjacent to TNWs 
lBJ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
fil3 Non-RPWs that flow directly or indirectly into TNWs 
Jm Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
ffi]: Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
EDf Wetlands adjacent to non-RPWs that flow direCtly or indirectly into TNWs 
lf§il Impoundments of jurisdictional waters 
@1 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: l65linear feet: 7width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: :g~f?!!ll!~R~~~Q~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes ofthis fom1, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous ilow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section ITT. F. 



tillf Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section Ul.DJ. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting detennination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section JTLD.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section UI.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a .JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section Ul.B.l for the tributary, Section III.B.2 for any on site 
wetlands, and Section lli.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section Ill.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through JllJtmi,~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to ilow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ;t>~~~~J]~~:~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock D Vegetation. TypefO/o cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banksl. 
Presence of run!riffie/pool complexes. Explain: 
Tributary geometry: ~l~gj;~[t 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: RJ~~~~J!i 
Estimate average number ~f flo.w events in review area/year: Ji!~~)ijj~l 

Describe flow regime: 
Other infOrmation on duration and volume: 

Surface flow is: fJ:~~~J~j. Characteristics: 

Subsurface flow: ffl~ru~ififJ~. Explain findings: 
D Dye (or other)t~st performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence oflitter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

!IDi} High Tide Line indicated by: !IDi} 
0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if lmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Vlhere there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Jbid. 



D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D 01l1er environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics o( wetlands adjacent to non-TN\V that flow directly or indirectly into TN\V 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
W ctland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with N on-TNW: 
Flow is: ll]~~!~j[( Explain: 

Surface flow is: ~:~li2l(;j1!l] 
Characteristics: 

Subsurface flow: !lJ~!~m?~l Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacencv Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological collllcction. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

Estimate approximate location of wetland as witl1in tl1e ;t!'J~it:~~£ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D V cgetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cmnulative analysis: lf~.Jifi"J 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size Cin acres) Directly abuts? CY /N) 

Summarize overall biological, chemical and physical functions being perfonned: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but ar-e not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above Jist of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL ~'INDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
§i] TNWs: linear feet width (ft). Or. acres. 
I£ili Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. m. Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 
indicating that tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics 
of the stream provided by the applicant Stream shows up as blue line on the USGS map and has an ~925 acre 
drainage area. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IIJ.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
1Z1J Tributary waters: 165\inear feet7width (ft). 
U[l Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

8See Footnote# 3. 



Provide estimates for jurisdictional waters within the review area (check all that apply): 
ffil1 Tributary waters: linear feet widtb (ft). 
fm Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

fffiD Wetlands directly abutting an RPW where tributaries typically ±low year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
:IDlJ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting ibis conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary -to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisdictional. 
Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. £mpoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
iliL) Demonstrate that impoundment was created from "waters of the U.S.," or 
1lSJf Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Jilm Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

_fillil which are or could be used by interstate or foreign travelers for recreational or other purposes. m from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
flilljf which are or could be used for industrial purposes by industries in interstate commerce. m Interstate isolated waters. Explain: . 
ll0il: Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
ffil1 Tributary waters: linear feet widtb (ft). 
9 Other non·wetland waters: acres. 

Identify type(s) of waters: 
@I Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
E!il lf potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
§ Review area included isolated waters with no substantial nexus to interstate. (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Iill] Waters do not meet the "Significant Nexus" standard, where such a findirig is required for jurisdiction. Explain: 
E!'1) Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
IviBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for inigated agriculture), using 
best professional judgment (check all that apply): 
miD Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
@] Lakes/ponds: acres. 
If] Other non-wetland waters: acres. List type of aquatic resource: 
liTffil Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
ffil!} Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
fiD. Lakes/ponds: acres. 
mf:l Other non-wetland waters: acres. List type of aquatic resource: 
fiilll Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
m Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

fi]l Data sheets prepared by the Corps: 
m Corps navigable waters' study: 
rn U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

® U.S. Geological Survey map(s). Cite scale & quad name:NC- Ellendale. 
[llill USDA Natural Resources Conservation Service Soil Survey. Citation: 
fill National wetlands inventory map(s). Cite name: 
BJil State/Local wetland inventory map(s): 
fi]l FEMA/FIRM maps: 
ffif- 100-year Floodplain Elevation is: (National Geodectic Vertical Datwn of 1929) 
121 Photographs: ISJ Aerial (Name & Date): 

or 0 Other (Name & Date): 
~]ill Previous determination(s). File no. and date of response letter: 
fill] Applicable/supporting case law: 
I@ Applicable/supporting scientific literature: 
m Other information (please specify):~925 acre drainage area. 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngincers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DE TERMINATION (JD): November 14, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW2013-0103l, Unitarian Universalist 
Church, f_,arry Holt 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Btmcombe 
Center coordinates of site (!at/long in degree decimal fonnat): 
82.546796W 
Universal Transverse Mercator: 
Name of nearest water body: Reed Creek 

City: Asheville 
Latitude & Longitude in Decimal Degrees: 35.609525N,-

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad NC-Tenn 6010105 m Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
filll Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
1@: Office (Desk) Dete1mination. Date: 
li!:J Field Detennination. Date(s): June 11,2013 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

ml] Waters subject to the ebb and flow of the tide. 
l1!ill- Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There ''"waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~ TNWs, including territorial seas 
lilJ Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
:flli¥1 Non-RPWs that flow directly or indirectly into TNWs 
m.l Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
(ill!} Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
m!l Impoundments of jurisdictional waters 
Wii Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 85linear feet: 2 width (ft) and/or acres. 
W ctlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~il!!{!!~i(~f:\!!!!~WJ!Ml 
Elevation of established OHWM (iflmown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 SUpporting documentation is presented in Section JII.F. 



mJ Potential!; ~- --~ 1isdictional waters and/or wetlands were assessed w •• _,n the review area and determined to be not 
jurisdictionaL Explaill: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section IILD.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections Ili.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify INW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section lli.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with 1NW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through Jll~~~ tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve a..'> state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~!~J~l~J. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: !l.l!1i!l®.!ii! 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: !li!l\.Jl:1!m!§OO 
Estimate average number of flow events in review area/year: !li!1!i!!X)!§ll 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: liil~::tll(~. Characteristics: 

Subsurface flow: Jt~lfJ~il. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

~ High Tide Line indicated by: 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, ifknovm: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever juriSdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the watcrbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Wet!<.... ~fringe. Characteristics: 
D 1-labitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow_Relationship with Non-TNW: 
Flow is: ll!J!l!li!jJkl Explain: 

Surface flow is: f:~~llijjll)fj 
Characteristics: 

Subsurface flow: flJL~~it- Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from 1NW. 

Estimate approximate location of wetland as within the !!11~J&i!llll~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~~~lfmj~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY/N) Size (in acres) Directly abuts? CY/N) Size Cin acres) 

Summarize overall biological, chemical and physical functions being performed: 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TN\V, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributaty, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood 

waters to 'lNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifccycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination \Vith its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IJI.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. TilE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!lJil TNWs· linear feet width (ft). Or. acres. 
mJ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
lNB'!!I[~~mli!.~~i Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

Tributaries ofTNW where tributaries have continuous flow '"seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
!lJil Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 

8See Footnote# 3. 



.[5] Water boa,.~ fat is not a TNW or an RPW, but flows directly or ffi...__~ectly into a TN\V, and it has a significant 
nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
f2i} Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. _Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
lim Wetlands directly abut RPW and thus arc jurisdictional as adjacent wetlands. 

ffi Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

[j3l- Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is sea.;;onal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
8 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictionaL 
Data supporting this conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
J]ill Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
:flliJ Demonstrate that impoundment was created from "waters of the U.S.," or 
ll§t Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
mY Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

iJ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
EtJ_ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Hili~ which are _or could be used !or ~dustrial purposes by industries in interstate commerce. 
~ Interstate Isolated waters. Explam: . 
li_ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
}iliH Tributary waters: linear feet width (ft). 
IJW Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
Wetlands: acres. 

F. NON-mRISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
mJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/o'r appropriate Regional Supplements. 

9 To complete the analysis refer to the key in Section lli.D_6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will el'evate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Review area included isolated wah. ~ with no substantial nexus to interstate (or foreign) L _.nerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
~iliff Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
1m Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, usc of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
lliD] Lakes/ponds: acres. 
fiOO Other non-wetland waters: acres. List type of aquatic resource: 
12£1 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" ~iandard, 
where such a finding is required for jurisdiction (check all that apply): 
if Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
llJll) Lakes/ponds: acres. 
(Rill Other non-wetland waters: acres. List type of aquatic resource: 
Jlliil Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
mJ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

1ZJ Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

ll]l Data sheets prepared by the Corps: 
tll1i Corps navigable waters' study: 
!ll!J. U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

Ji!iil U.S. Geological Survey map(s). Cite scale & quad naroe:NC- Asheville. 
i] USDA Natural Resources Conservation Service Soil Survey. Citation: 
_fm National wetlands inventory map(s). Cite name: 
00 State/Local wetland inventory map(s): 
IJj FEMA/FIRM maps: 
~ 1 00-year Floodplain Elevation is: (National Gcodectic Vertical Datum of 1929) m Photographs: D Aerial (Name & Date): 

or lSI Other (Naroe & Date): 
~ Previous detennination(s). File no. and date of response letter: 
!ll!J Applicable/supporting case law: 
mill Applicable/supporting scientific literature: 
!!liD Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): . .- II/ 

. / q ;;;.cs or I" ,/-J7/f/ Tfl/1 d c·J 
B. msTRJcT oFFICE, FILE NAME, AND NUMBER: s 1J W· L:~ 1 '- t...J ,;:-f 7 If rt:_s./ 

;;z. o/3-0if:!O ASHEVILLE REGULATORY FIELD OFFICE 
US Army Corps of Engineers 
151 Patton Avenue, Room 208 
Asheville, North Carolina 28801~5006 

Applicant: 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Village at Plantation Estates 
State:NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (!at/long in degree decimal fonnat): Lat 35.11095 ° N, Long. 80.72841° W. 

Universal Transverse Mercator: 17 
Name of nearest waterbody: Fourmile Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): 03050103 :Lower Catawba 
18] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
D Office (Desk) Determination. Date: 
!81 Field Determination. Date(s): 03/27112 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are no "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

D Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are "waters oft he US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
D Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
0 Non-RPWs that flow directly or indirectly into TNWs 
rg) Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
f81 Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) siz..e of waters of the U.S. in the review area: 
Non-wetland waters:- 1430 (+/-)linear feet:- 2'-6' width (ft) and/or- 0.35 (+/-)acres. 
Wetlands: ( +/-)- 0.84 acres. 

1 Boxes checked below shali be supported by completing the appropriate sections in Section Ill below. 
2 

For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at ]east "seasonally" 
(e.g., tYPically 3 months). 



c. Limits (boundaries) of jurisdiction based on: 1987Delineation Manual 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

D Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

3 Supporting documentation is presented in Section III.F. 



SECTION Jll: CWAANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section JII.A.l and Section III.D.I. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanoshave been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section 111.0.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIJ.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 873362 (entire drainage) acres 
Drainage area:~ 10 ( +/-) acres 
Average annual rainfall:~ 43 inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
~ Tributary flows through 4 tributaries before entering TNW. 

Project waters are 15-20 river miles from TNW. 
Project waters are 1 (or less) river miles from RPW. 
Project waters are 1-5-:-20 aerial (straight) miles from TNW. 
Project waters are 1 (or·les~) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 



Identify flow route to TNW5
: Seasonal RPW B, which originates onsite, flows into Perennial RPW G, which flows into 

Fourmile Creek, which flows into Me Alpine Creek, which flows into Sugar Creek, which empties directly into the 
Catawba River (1NW). 
Tributary stream order, ifknown: 1st. 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: [;8J Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 2-3 feet 
Average depth: 1-2 feet 
Average side slopes: 2:1. 

Primary tributary substrate composition (check all that apply): 
[21 Silts [21 Sands 
[21 Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: Few present. 
Tributary geometry: Relatively-straight 
Tributary gradient (approximate average slope): 0-1% 

(c) Flow: 
Tributary provides for: Seasonal flow 
Estimate average number of flow events in review area/year: 11-20 

D Concrete 
0Muck 

Explain: Generally stable. 

Describe flow regime: Tributary flows seasonally with input from stonn events. 
Other infonnation on duration and volume: 

Surface flow is: Discrete and confined. Characteristics: 

Subsurface flow: Unknown. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
[21 Bed and banks 
[21 OHWM6 (check all indicators that apply): 

[8J clear, natural line impressed on the bank [8J the presence of litter and debris 
[8] changes in the character of soil I8J destruction of terrestrial vegetation 
D shelving I2J the presence of wrack line 
C8J vegetation matted down, bent, or absent [8J sediment sorting 
[8J leaf litter disturbed or washed away C8J scour 
[8J sediment deposition C8J multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
D other (list): 

D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to detennine lateral extent of CW A jurisdiction (check all that apply): 
D High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) D physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 
Explain: Area was generally undisturbed. Water was not present in seasonal RPW B at time of survey. 

Identify specific pollutants, if known: None identified. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
[81 Riparian corridor, Characteristics (type, average width): forested,> 50'. 
[81 Wetland fringe. Characteristics: small wetland and openwater impoundment at the head. 
[8J Habitat for: 

0 Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
[81 Aquatic/wildlife diversity. Explain fmdings: Channel may support amphibians. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size:- 0.75 acres 
Wetland type. Explain:Headwater wetland+ openwater impounment. 
Wetland quality. Explain: 

Project wetlands cross or seive as state boundaries. Explain: No. 

(b) General Flow Relationship with Non-TNW: 
Flow is: No Flow. Explain: May flow seasonally and/or during rain events. 

Surface flow is: Not present 
Characteristics: 

Subswface flow: Unknown. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
[8J Directly abutting 
[8J Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
[81" Separated by benn!banier. Explain: Wetland Cis directly abutting, Openwater impoundment is seperated by a 

man-made benn. 

(d) Proximity (Relationship) to TNW 
Project wetlands are 15-20 river miles from TNW. 
Project waters are 15-20 aerial (straight) miles from TNW. 
Flow is from: Wetland to navigable waters. 
Estimate approximate location of wetland as within the 50 ~ lOOwyear floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: Water in the impoundment was clear to brownish color. 
Identify specific pollutants, if known: 

(iii) Biological Chamcteristics. Wetland supports (check all that apply): 
J2l Riparian buffer. Characteristics (type, average width):Forestcd, >50'+!-. 
[2J Vegetation type/percent cover. Explain: Wetland C: forested,> 50%. 
[8J Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
[81 Aquatic/wildlife diversity. Explain findings:Provides habitat for amphibians, reptiles, and other wildlife. 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: 5 
Approximately ( +/- 0.84) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? CY /N) 
WTLDC(Y) 
Openwater (N) 
WTLD D/E(Y) 
WTLDF(Y) 

Size (in acres) 
0.003 (+/-) 
0.745(+/-) 
0.05 (+/-) 
0.04 (+/-) 

Directly abuts? CY /N) Size Cin acres) 

Summarize overall biological, chemical and physical functions beingperlonned: Wetland C, DIE, F, and the Openwater 
Impoundment provide habitat for herpetofauna and macroinvertebrates. These wetlands have the capacity to provide nutrients and 
organic carbon to downstream foodwebs. Wetlands provide flood storage during rain events and ground water recharge during dry 
periods. The wetland also traps and filters pollutants before reaching Seasonal RPW B, perennial RPW G, and eventually flowing 
into the TNW (Catawba River). 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). SimUarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyc1e support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section Jll.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section Hl.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
L8l Tributalies ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Perennial RPW G was observed to have geomorphology, biology and hydrologic flow characteristics 
consistent with perennial streams. The channel had observed flows, clear bed and banks, macroinvertebrates, substrate 
sorting, and fish. See Stream Reach Evaluation Form PC039 ~PerRPW G. 



l8] Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows 
seasonally: Seasonal RPW's A, Bl, and B2 were observed to have geomorphology, hydrology, and biology consistent with 
intermittent streams. The channels have clear bed and banks, scour, and substrate sorting. See Stream Reach Evaluation Form 
PC039 SeaRPW A, Stream Reach EvaluatiOn Fonn PC039_SeaRPW Bl, and Stream Reach EvaluatiOn Fonn 
PC039 SeaRPW B2 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
!8:1 Tributary waters: 1430 +/- linear feet 2-6 width (ft). 
0 Other non-wetland waters: acres. 

Jdentifytype(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Watcrbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictionaL Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
I8] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetlands F and D/E empty directly into and are not seperated from perennial RPW G 
by any berm or barrier. 

[8] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: Wetland C empties directly into and is not seperated by benn or barrier from seasonal RPW B2. 
Openwater lmiXJundment is seperated from Wetland Conly by a man-made benn and would otherwise empty directly 
into Wetland C.. 

Provide acreage estimates for jurisdictional wetlands in the review area: ~ 0.84 (+/-)acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNW"s. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non~RPWs that flow djrectly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
[8] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 



E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

[ill which are or could be used by interstate or foreign travelers for recreational or other purposes. 
[ZiJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
IS which are or could be used for industrial purposes by industries in interstate commerce. 
tEJ Interstate isolated waters. Explain: 
E) Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
GJ Tributary waters: linear feet width (ft). 
m. Other non-wetland waters: acres. 

Identify type(s) of waters: 
fm. Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
BJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
GJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

[8 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
(ill Other: (explain, if not covered above): 

Provide acreage estimates for non~ jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
fdctors (i.e., presence of migratory birds, presence of endangered species, use of water for inigated agriculture), using best professional 
judgment (check all that apply): 
[] Non~wetland waters (i.e., rivers, streams): linear feet width (ft). 
(J Lakes/ponds: acres. 
[] Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non~jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
(J Non~wetland waters (i.e., rivers, streams): linear feet, width (ft). 
0 Lakes/ponds: acres. 
CJ Other non~wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
t8J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
I2J Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

181 U.S. Geological Survey map(s). Cite scale & quad name:l:24K ·Matthews (NC) quad. 
[81 USDA Naturn.I Resources Conservation Service Soil Survey. Citation:Natural Resources Conservation Service 
Web Soil Survey URL: http://websoilsurvey.nrcs.usda.gov. 
0 National wetlands inventory map(s). Cite name: 

10 Prior to asserting or declining CWA jurisdiction based soleiy on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Ji'ollowing Rapanos. 



0 State/Local wetland inventorymap(s): 
0 FEMA/FIRM maps: 
0 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
[81 Photographs: [81 Aerial (Name & Date): 

or 0 Other (N arne & Date): 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINA TJON FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 10-10-2013: Seasonal RPW 
Stream A 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: JV' I .J'.) /! ,-./ 0 f- )7'/1 ~ ,:iC- C! z1 
AshcvilleRcgulatoryOffice SlfW .:;2. (J/3- 0 ':A()g'6 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:NC County/parish/borough: Union City: Indian Trail 
Center coordinates of site (lat/long in degree decimal format): Lat. 35.0665T ~,Long. 80.631292° ;}y. 

Universal Transverse Mercator: 
Name of nearest waterbody: UT to South Fork Crooked Creek 

Name of nearest Traditional Navigable Water (TN\V) into which the aquatic resource flows: Yadkin 
Name of watershed or Hydrologic Unit Code (HUC): 03040105 
k8J Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
[] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD fonn. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[] Office (Desk) Determination. Date: 
[S] Field Determination. Date(s): 28 August 2013 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There ,(~'fitt "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

[] Waters subject to the ebb and flow of the tide. 
[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There i"Fe "waters of the U.S." within Clean Water Act (CW A) jmisdiction (as defined by 33 CFR part 328) in the review area. [Requiredj 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (checl{ all that apply): 1 

[] TNW s, including territorial seas 
0 Wetlands adjacent to TNWs 
I2?J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
[] Non~RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
0 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
0 Impoundments of jurisdictional waters 
[] Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non~wctland waters: 138linear feet: width (ft) and/or .006 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: r~·~}J:?~mnnffltlQiT*Ml~'\Hl] 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (checl{ ifapplicable):3 

[] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ill.F. 



SECTIONID: CWAANALYSIS 

A. TNWs AND WETLANDS AD.JACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section IIT.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section TIT.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TN W: 

Sununarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Swnrnarize rationale supporting conclusion that wetland is "adjacent'': 

B. CHARACTEIIISTICS OF TIIIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapano.f have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2.lfthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that docs not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus tiuding is not required as a matter oflaw. 

If the waterbody-4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any on site wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section IIT.C below. 

1. Characteristics of non-TN\Vs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: 129~m 
Drainage area: 33.64(~~~) 
Average annual rainfall: 44.82 inches 
Average annual snowfall: 4 inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
IS] Tributary flows through 5 tributaries before entering TNW. 

Project waters are ~;_(or mQf~ river miles from TNW. 
Project waters are :l;'[Q_r less) river miles from RPW. 
Project waters are ~30 aerial (straight) miles from TNW. 
Project waters are !{'9r less) aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: No. 

IdentifY flow route to TNW5: UT to South Fork Crooked Creek to North Fork Crooked Creek to Rocky River to Pee-Dee 
River. 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid 
West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



Tributary stream order, iflmown: 1st. 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man~made). Explain: 
IS] Manipulated (man~altered). Explain: unmaintained ditch. 

Tributary properties with respect to top of bank (estimate): 
Average width: 3 feet 
Average depth: .5 feet 
Average side slopes: 

Primary tributary substrate composition (check all that apply): 
[gl Silts [gl Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: erodable. 
Presence ofrunlriffle/poolcotl1:ple~es. Explain: absence of riffle/pool complexes. 
Tributary geometry: Rl!aHV_eiji;,$lr~l[6J: 
Tributary gradient (approximate average slope): 0~2% 

(c) Flow: 
Tributary provides for: ~~~~bnal flo~ 
Estimate average number of How events in review area/year: ~~0 

Describe How regime: Seasonal flows with input from strom events. 
Other information on duration and volume: 

Strrface flow is: :Jj~§~'reij. Characteristics: 

Subsurface flow: :§J:tmntl\1);. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
[gl Bed and banks 
[gJ OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
[SJ changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
[ZJ leaflitter disturbed or washed away 
lSI sediment deposition 
lSI water staining 
D other (list): 

D Discontinuous OHWM.7 Explain: 

[ZJ the presence of litter and debris 
D destruction of terrestrial vegetation 
D the presence of wrack line 
IS] sediment sorting 
[ZJ scour 
D multiple observed or predicted flow events 
D abrupt change in plant community 

If factors other than the OHWM were used to determine lateral extent ofCW A jurisdiction (check all that apply): 
ltJ High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fme shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily fihn; water quality; general watershed characteristics, etc.). 

Explain: Weak flow, iron oxidizing bacteria present. 
Identify specific pollutants, if known: 

cA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of±low above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
lZJ Riparian corridor. Characteristics (type, average width): Forested 30' +/-. 
D Wetland fringe. Characteristics: Tributaries have abutting wetlands. 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain fmdings: 

2. Characteristics of wetlands adjacent to non-TN\V that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow __ R:lationship with Non-TNW: 
Flow is: :ricJ~:f41st. Explain: 

Surface flow is: P:J¥:k List 
Characteristics: 

Subsurface flow: IDlk List. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by bemllbarrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are l~J~:JS;::Jd_ist river miles from TNW. 
Project waters are PiS~T~t aerial (straight) miles from TNW. 
Flow is from: 'g{!;k Li!l 
Estimate approximate location of wetland as within the P~lt;]L"i_St floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. \Vetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Pi~~KiAst 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specif)' the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? 0'/N) Size Cin acres) 

Summarize· overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly atiect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, bnt are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support ftmctions for tish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or !mown to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that bas no adjacent wetlands and flows directly or indirectly into Tl'I'Ws. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIT.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section lll.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SliBJECT WATERSIWETLA!'.,DS ARE (CHECK ALL 
THAT APPLY): 

I. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
1££1 TNWs: linear feet width (ft), Or, acres. 
1££1 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
1££1 Tributaries ofTNWs where tributaries typically flow yearRround are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
jgill Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section TTL B. Provide rationale indicating that tributary flows 
seasonally: Stream A originates in the middle of the project area and flows east across the project area for approximately 138 
linear feet before flow disperses into a wetland (Figure 4, attached). Stream A exhibited a moderate bed and bank and an 
average ordinary high water width of two feet. Stream A exhibited weak sinuosity and weak depositional bars and benches. 
Stream A was classified as a Relatively Permanent Water (RPW) with seasonal flow according to USACEIEPA guidance. 



Seasonal RPW Stream A scored 32 out of a possible 100 points on the USACE Stream Quality Assessment Worksheet and 21 
out of a possible 63 points on the NCDWQ Stream Classification Form, indicating intermittent status (SCPl, attached). A 
representative photograph of Seasonal RPW Stream A is attached (Photograph A) .. 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
C:E] Tributary waters: 138 linear feet 3width (fi). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

_D Wetlands directly abutting an RPW where tributaries typically flow ·'seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN\Vs. 
0 Wetlands that do not directly abut an RPW, but when considered in combinatiori with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section IU.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional watcrs.9 

As a general rule, the impatmdment of a jurisdictional tributary remains jurisdictional. 
0 Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



fi§1 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
bill from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
LJ which are or could be used for industrial purposes by industries in interstate commerce. 
§ Interstate isolated waters. Explain: 
GJ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non~ wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Q If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
0 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

GJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Q Other: (explain, if not covered above): 

Provide acreage estimates for non~jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the .MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
Q Non~wetland waters (i.e., rivers, streams): linear feet width (ft). 
ifJ_ Lakes/ponds: acres. 
bill Other non-wetland waters: acres. List type of aquatic resource: 
~- Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a fmding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
LJ Lakes/ponds: acres. 
0' Other non-wetland waters: acres. List type of aquatic resource: 
@gJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
12] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
IZ] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

IZ] U.S. Geological Survey map(s). Cite scale & quad narne:1 :24K~ Bakers, NC Quad, dated 1991. 
IZJ USDA Natural Resources Conservation Service Soil Survey. Citation: Union, NC dated 2012. 
0 National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
0 1 OO~year Floodplain Elevation is: (National Geodcctic Vertical Datmn of 1929) 
121 Photographs: 0 Aerial (Name & Date): 

or IS] Other (Name & Date):Site Photographs (8-28-13). 
0 Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 



ffibJ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section TV of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 10-8-2013; Perennial RPW 
Stream A, Wetlands AA and BB 

B. DISTRICT OFFICE, }'ILE NAME, AND NUMBER: 
Asheville Regulatory Office 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
Statc:NC County/parish/borough: Union City: Indian Trail 
Center coordinates of site (!at/long in degree decimal format): Lat. 35.06657° ~,Long. 80.631292° ):v. 

Universal Transverse Mercator: 
Name of nearest waterbody: UT to South Fork Crooked Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Yadkin 
Name of watershed or Hydrologic Unit Code (HUC): 03040105 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
~ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
lliJ Office (Desk) Determination. Date: 
IE] Field Determination. Date(s): 28 August 2013 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as de tined by 33 CFR part 329) in the 
review area. [Required] 

~ Waters subject to the ebb and flow of the tide. 
~ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JUIUSDICTION. 

There A(C "waters of the U.S" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (chccl< all that apply): 1 

[] TNWs, including territorial seas 
[] Wetlands adjacent to TNWs 
!ZI Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
ijl Non-RPWs that flow directly or indirectly into TNWs 
!ZI Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
ijl Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
~ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 166linear feet: width (fi) and/or .004 acres. 
Wetlands: 0.057 acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~~,-Delin-~Qff:~Ua! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

~ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
1 Supporting documentation is presented in Section III.F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section Hl.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section Ill.D.l.; otherwise, see Section III.B below. 

I. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction oyer non-navigable tributaries ofTN\Vs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW'. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lll.B.l for 
the tributary, Section ITI.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both on site 
and offsite. The determination whether a significant nexus exists is determined in Section lll.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: acr~~ 

" ' >*hf 
Drainage area: acrl(:~ 

Average annual rainfall: 
Average annual snowfall: 

inches 
inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
0 Tributary flows through Pici~List tributaries before entering TNW. 

'Po":>ill; 
Project waters are f_~~J~f:.lf~,st river miles from TNW. 
Project waters are E~J}\~!~t river miles from RPW. 
Project waters are f;J~--~--ln~t aerial (straight) miles from TNW. 
Project waters are :rf~k:ej~t aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: No. 

IdentifY flow route to TNW5: 

Tributary stream order, ifknown: I st. 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, -washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifYing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
A vcrage side slopes: :gJ£)£~1%i~!. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

0 Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Presence of run/riffle~pool ~omplexes. Explain: 
Tributary geometry: j),J~kcj?Jst 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Pick List 
Estimate average number of flow events in review area/year: PJ~} .. ist 

Describe flow regime: Seasonal flows with input from strom events. 
Other information on duration and volume: 

Surface flow is: P'i'Ck~l~t. Characteristics: 

Subsurface flow: ]_))~iSt. Explain fmdings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWJ\16 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence oflitter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
0 High Tide Line indicated by: [] Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g._, water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
IdentifY specific pollutants, if known: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: Tributaries have abutting wetlands. 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain 'findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: P-!~lfl.isl Explain: 

Surface flow is: P$:1{,- Li~ 
Characteristics: 

Subsurface flow: ~):ck L~j~f Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Proximity (Relationship) to TNW 
Project wetlands are Pic:m~ river miles from TNW. 
Project waters are )'ick~~ ~erial (straight) miles from TNW. 
Flow is from: PicJtist. 
Estimate approximate location of wetland as within the jHCkm floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~)ckl.f~! 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y /N) Size <in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of aT~. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TN\V, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the T~, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNW"s. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section TTI.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section TTT.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section lll.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNW"s and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~ TNWs: linear feet width (ft), Or, acres. 
~Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into T~s. 
rnJ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Stream A originates downstream of Wetland AA and flows east across the project area for 
approximately 66 linear feet before flowing offsite (Figure 4, attached). Stream A exhibited a moderate bed and bank and an 
average ordinary high water width of three feet. Stream A exhibited moderate sinuosity·and weak baseflow. Stream A was 
classified as an RPW with perennial flow according to USACE/EPA guidance. Perennial RPW Stream A scored 42 out of a 
possible 100 points on the USACE Stream Quality Assessment Worksheet and 33 out of a possible 63 points on the NCDWQ 
Stream Classification Form, indicating perennial status (SCP2, attached). A representative photograph of Perennial RPW 
Stream A is attached (Photograph B) ... 



D Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section ill.B. Provide rationale indicating that tributary flows 
seasonally: . 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
tzl Tributary waters: 66 linear feet 3width (ft). 
[]} Other non~ wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-UPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
,0 Tributary waters: linear feet width (ft). 
'0 Other non~ wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year~ round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 

directly abutting an RPW: Wetlands AA and BB are forested wetlands of approximately 0.05 and 0.007 acre in 
extent, respectively. Both Wetlands AA and BB are located directly abutting Perennial RPW Stream A (Figure 4, 
attached). Wetlands AA and BB exhibit low chroma soils (lOYR 5/1) with common, distinct mottles (lOYR 5/3), 

wetland drainage patterns, and saturation in the upper 12 inches of the soil profiles. Dominant vegetation in these 
wetlands includes red maple (Acer rubrum), slippery elm (Ulmus rubra), sill>.y dogwood (Cornus amomum), 

Japanese honeysuckle (Lonicera japonica), and lizard's tail (Saururus cernuus). A Wetland Determination Data 
Form representative of Wetland AA and BB is attached as DPl. Photographs C and D (attached) are 

representative of Wetlands AA and BB. 

IJ!J Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.057 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
i;} Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supp01ting this 
conclusion is provided at Section liT. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
[] Demonstrate that impoundment was created from "waters of the U.S.," or 
D Demonstrate that water meets the criteria for one of the categories presented above (I ~6), or 
'D Demonstrate that water is isolated with a nexus to commerce (see E below). 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook 



E. ISOLATED [INTERSTATE OR INTRA-STATE[ WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

B[l which are or could be used by interstate or foreign travelers for recreational or other purposes. 
It] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type(s) of waters: 
ll!i'] Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
@J 1 f potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
I[] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

I[] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
D Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the .MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
D Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
D Lakes/ponds: acres. 
I[] Other non-wetland waters: acres. List type of aquatic resource: 
D Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
[] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
D Lakes/ponds: acres. 
Q] Other non-wetland waters: acres. List type of aquatic resource: 
QJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for .JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

D Data sheets prepared by the Corps: 
D Corps navigable waters' study: 
D U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

IZI U.S. Geological Survey map(s). Cite scale & quad name: 1:24K- Bakers, NC Quad, dated 1991. 
1Zl USDA Natural Resources Conservation Service Soil Survey. Citation: Union, NC dated 2012. 
D National wetlands inventory :fuap(s). Cite name: 

lfl l'rior to asserting or declining CWA jurisdiction based solely oo this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurislliction Following Rapanos. 



l®2l State/Local wetland inventory map(s): 
lli!IT FEMA/FIRM maps: m 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
J%1 Photographs: D Aerial (Name & Date): 

or IZJ Other (Name & Date):Site Photographs (8-28-13). 
[] Previous determination(s). File no. and date of response letter: 
D Applicable/supporting case law: 
D Applicable/supporting scientific literature: 
D Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURJSDICTIONA._ -'ETERMINATION FORM 
U.S. Army Corps ofEngineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 7, 2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Palisades Properties Inc I Attn: Pete Mazeine, SAW-2013-
02178 

C. PROJECT LOCATION AND BACKGROUND INFORM A TJON: The site is located southwest of the intersection of 
Carolina Lily Lane and Quay Road in Concord, Mecklenburg County, North Carolina. 

State: NC County/parish/borough: Mecklenburg City: Concord 
Center coordinates of site (lat/long in degree decimal format): 35.3691 I -80.7315 
Universal Transverse Mercator: 
Name of nearest waterbody: Rocky River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: UT to Rocky River flows to the Atlantic 
Ocean via the Rocky River and the Pee Dee River. The Pee Dee River is a Section 10 navigable water at the Blewett Falls Dam. 
Name of watershed or Hydrologic Unit Code (HUC): Rocky Watershed; Upper Pee Dee Basin(03040105) 
® Check if map/diagram of review area and/or potential jurisdictional areas is/arc available upon request. 
IR] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD fonn. 

D. REVIEW PERFORMED FOR SITE EV ALVA TION (CHECK ALL THAT APPL \'}: 
tBi Office (Desk) Determination. Date: November 7, 2013 
Jgl Field Detennination. Date(s): May 14.2013 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

§ Waters subject to the ebb and flow of the tide. 
@1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

. B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA)jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

mJ TNWs, including territorial seas 
mrJ Wetlands adjacent to TNWs 
m Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
W Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs m Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
IEill_ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
ft] Isolated (interstate or intTastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 300linear feet: 3width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: lij§![!!l~~ill!~il!~~!Mlm! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

00 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain; 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or ha'> continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 
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A. TNWs AND WETLANDS ADJACENT 1 .NWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section lll.A.l and Section lli.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section JIJ.D.L; otherwise, see Section III.B below. 

I. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TN\V 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTN\Vs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus tin ding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section Ill.B.l for 
the tributary, Section JII.B.2 for any onsite wetlands, and Section JIJ.B.3 for all wetlands adjacent to that tributary, both on site 
and offsite. The determination whether a significant nexus exists is determined in Section Ul.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: f,J~~~J:ij 
Drainage area: If:~~~~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through f~Jil~j tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters arc aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identity flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man·made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~i:l!~f. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffie/P,oo,l complexes. Explain: 
Tributary geometry: jljjl"j;;f"iS_ii'l 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: ~fGi~~i "i~li!m\.ii~ 
Estimate average number of flow events in review area/year: ~-, 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: cltli~'!<1):il!~. Characteristics: 

Subsurface flow: [R~~~~~i. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away 0 scour 
D sediment deposition 0 multiple observed or predicted flow events 

D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
_(B[ High Tide Line indicated by: E§( Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fmc shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). "Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or tl1rough a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: l!i~!li!i 
Characteristics: 

Subsurface flow: :i~~~~l Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by benn/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

miles from TNW. 

Estimate approximate location of wetland as within the iiJm'!jji!iifloodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if a~y2"'"·'-'-'·~~ 
All wetland(s) being considered in the cumulative analysis: f;{~~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size Cin acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, and biological integrity 
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of a TNW. For each oftl. .Aiowing situations, a significant nexus exists if tl. . ibutary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such a_<; feeding, nesting, spawning, or rea:ring young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwcbs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section TILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
JEl_ TNWs: linear feet width (ft), Or, acres. 
~Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
J!illl Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: . 

~ Tributaries ofTN\V where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: Based on the geomorphological, biological and hydrological characteristics of the 
stream provided by the consultant and verified in the field by the COE. 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l1iiT Tributary waters: 300 linear feet3width (ft). 
mJ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
J@ll Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictionaL Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Iilli Tributary waters: linear feet width (ft). 
1]5.9' Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

8See Footnote# 3. 
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4. Wetlands directly abutting an RPW t. flow directly or indirectly into TNWs. 
lffig Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

_I§N Wetlands directly abutting an RPW where tributaries typically flow year-rmmd. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Jm Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
ill Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictiohal wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
!ll Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL Data supporting this 
conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
fim Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
ll~l Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

tlilll which are or could be used by interstate or foreign travelers for recreational or other purposes. 
fillil from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~ which arc or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
lffil Other factors. Explain: 

Identity water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
i]ll Tributary waters: linear feet width (ft). 
8J Other non-wetland waters: acres. 

Identify type(s) of waters: 
£B Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
fil If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

1§11 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
J2Il1 Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the tvfBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

9 To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Juri~·diction Following Rapanos. 

10 



@ Non-wetland waters(, _ rivers, streams): linear feet width (ft). 
fiiill Lakes/ponds: acres. 
lill!J Other non-wetland waters: acres. List type of aquatic resource: 
l1Za Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
N§ll Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
lilll] Lakes/ponds: acres. 
1m Other non-wetland waters: acres. List type of aquatic resource: 
@ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): · 
~ Maps, plans, plots or plat submitted by or on behalf of the applican1Jconsultant:. 
~ Data sheets prepared/submitted by or on behalf of the applican1Jconsultant. 

[81 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

rn;n Data sheets prepared by the Corps: 
fZill: Corps navigable waters' study: 
@ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Harrisburg 
~ USDA Natural Resources Conservation Service Soil Survey. Citation:Online Web Soil Survey. 
~ National wetlands inventory map(s). Cite name: 
fB State/Local wetland inventory map(s): 
~ FEMAIFIRM maps:NC Floodplain Mapping. 
fiZI: 100-year Floodplain Elevation is: (National Geodectie Vertical Datum of 1929) 
f:Eg Photographs:~ Aerial (Name & Date): 

or~ Other (Name & Date):Mecklenburg County Buffer Map. 
@ Previous detennination(s). File no. and date of response letter: 
E;n Applicable/supporting case law: 
Jm1l Applicable/supporting scientific literature: 
filll Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

Jo/,)-0/31/ 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: 

ASHEVILLE REGULATORY FIELD OFFICE 
US Army Corps of Engineers 
151 Patton Avenue, Room 208 
Asheville, North Carolina 28801-5006 

APPLICANT: 

Mr. Nate Bowman 
Southside Neighborhood, LLC. 
13815 Cinnabar Place 
Huntersville, NC 28078 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Valencia Site 
State:NC County/parish/borough: Mecklenburg City: Huntersville 
Center coordinates of site (lat/long in degree decimal format): Lat. 35.40671° N, Long. 80.83616° ~-

Universal Transverse Mercator: 17 
Name of nearest waterbody: South Prong Clarke Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Rocky River 
Name of watershed or Hydrologic Unit Code (HUC): 03040105 :Rocky River 
)81] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
EJi Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD fonn. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
EJ! Office (Desk) Determination. Date: 
Eli Field Determinatinn. Date{ s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~-~-'·rif! "navigable waters oft he U.S." within Rivers and Harbors Act (RHA)jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

EJi Waters subject to the ebb and flow of the tide. 
[] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There~~ "waters of the U.S" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

I31 TNWs, including territorial seas 
[]: Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
[] Non~RPWs that flow directly or indirectly into TNWs 
18J! Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
[8]! Wetlands adjacent to but not directly abutting RPWs that f1ow directly or indirectly into TNWs 
CJ. Wetlands adjacent to non~RPWs that f1ow directly or indirectly into TNWs 
~; Impoundments of jurisdictional waters 
6 Isolated (interstate or intrastate) waters, including isolated wetlands 

1 
Boxes checked below shall be suppmted by completing the appropriate sections in Section III below. 

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically Oows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 



b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters:~ 8820 +/-linear feet: 2- 6width (ft) and/or 
Wetlands:~ 3.2 +/- acres. 

c. Limits (boundaries) of jurisdiction based on: ~~-$-7:'i)j(!Jlji~ft,f:lQ~iS'_tijft:'Oij~j 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

acres. 

13]! Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

3 Supporting documentation is presented in Section III. F. 



SECTION lll: CWAANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TNWs. If the aquatic resource is a TN\V, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for _jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TN\\1, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TN\\1. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section II I.B.2 for any onsite wetlands, and Section 111.83 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: (HUC 03040105 entire drainage) 1413~~~~l'lliii11e~ 
Drainage area: (Wetland study drainage area)~ 170 '~~"'t~$ 
Average annual rainfall: 43 inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
1ZJ Tributary flows through~ tributaries before entering TNW. 

Project waters are ~...;~ ___ riy_er miles from TNW. 
Project waters arc ~;,:_l~fi]¢~), river miles from RPW. 
Project waters are ~~)-~:_aerial (straight) miles from TNW. 
Project waters are l;::_{Qffj~~S~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: No. 

4 
Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in the arid 

West. 



Identify flow route to TNW5
: SeaRPWs Nand J empty in PerRPW L, SeaRPWs X, TF, C, and A empty into PerRPW S, 

SeaRPWs VB, VA, VF and the PerRPWs empty into South Prong Clarke Creek, which flows into Clarke Creek, which 
empties directly into Rocky lliver (TNW). 
Tributary stream order, if known: 1st. 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: [g} Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 2'- 3' feet 
Average depth: 3'- 5' feet 
A vcrage side slopes: Z~lj. 

Primary tributary substrate composition (check all that apply): 
[2J Silts [2J Sands 
D Cobbles [2J Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks}. 
Presence of run/riffle/pool complexes. Explain: few features. 
Tributary geometry: Miilfialfffli 
Tributary gradient (approximate average slope): 1-2% 

(c) Flow: 
Tributary provides for: $_¢iiSPIDiTl19~ 

D Concrete 
D Muck 

Explain: Some eroding banks. 

Estimate average number of tlow events in review area/year: -21f:(Q[;:g'io;~-~l~r) 
Describe flow regime: Seasonal flows with input from storm events . 

Other information on duration and volume: 

Surface flow is: :QJJPfit~~id7~lljfue_iji. Characteristics: 

Subsurface flow: Jl:iikit1>Wl(. Explain findings: 
D Dye (or other) test perfonned: 

Tributary has (check all that apply): 
[2J Bed and banks 
[2J OHWM6 (check all indicators that apply): 

18] clear, natural line impressed on the bank t8J the presence of litter and debris 
IS] changes in the character of soil fS] destruction of terrestrial vegetation 
D shelving [8J the presence of wrack line 
IS] vegetation matted down, bent, or absent IS] sediment sorting 
IS] leaflitter disturbed or washed away D scour 
IS] sediment deposition IS] multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If tactors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
[] High Tide Line indicated by: Ej Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
0 fine shell or debtis deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

5 
Flow route can be described by identifying, e.g., ttibutary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 

6
A natural or man-made discontinuity in the 01 I WM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 

the 01-IWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 
Explain: Water was generally clear. where present . 

Identify specific pollutants, if known: 



D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: rgj~~ful?lij. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
0 Cobbles 0 Gravel 
D Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banksJ. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ;g~~jliJliljj 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: !l!<·~'!liS:! 'Jll~~[ffii 
Estimate average number of flow events in review area/year:~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~~ejg1!1'J!iJ.. Characteristics: 

Subsurface flow: fJ~~~'~f. Explain fmdings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence oflitter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
D leaf litter disturbed or washed away 0 scour 
D sediment deposition 0 multiple observed or predicted flow events 

D water staining 0 abrupt change in plant community 
D other (list): 

0 Discontinuous OHWl\.1. 7 Explain: 

If factors other than the OH\VM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
jill High Tide Line indicated by: Jli!] Mean High Water Mark indicated by: 
.,. D oil or scum line along shore objects D survey to available datum; 

0 fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHW1v1 has been removed by development or agricultural practices). Where there is a break in the OH\VM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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(iv) Biological Chara .... ~~ristics. Channel supports (check all that apply): 
[gl Riparian corridor. Characteristics (type, average width): Forested 100 +/-or greater. 
IZJ Wetland fringe. Characteristics: SeaRPWs N, VA, VB, and VF have adjacent wetlands. 
12] Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
1:8] Aquatic/wildlife diversity. Explain findings: Channel supports habitat for amphibians. 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !i!~l!'t:!'J~. Explain: 

Surface flow is: 1!1.~·1\il!!)~~ 
Characteristics: 

Subsurface flow: ~~~~:tff~~- Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fihn on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Cha·racteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~J;ttfJitif 
Approximately ( ) acres in total are being considered in the cumulative analysis. 
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For each wetland, specify the following: 

Directly abuts? (Y/N) 
P(N), Q(N) 
M(Y),K(Y) 
Y(Y), Z(Y),U(Y) 
B(Y), T(Y),E(Y) 

Size (in acres) 
.15, .05 
.001,.001 

.o2,.14,.02 
.04, .17, .001 

Directly abuts? (Y/N) 
D(Y), 
H(Y),1(Y) 
VC(Y),VE(Y) 
VG(Y) 

Size (in acres) 
.001 
.05,.001 
.02, .15 
1.3 

Summarize overall biological, chemical and physical functions being perfom1ed: On site wetlands provide habitat for 
herpetofauna and macroinvertebrates. The wetlands provide flood storage and ground water recharge. The wetlands also trap and 
filter pollutants before reaching RPWs and the TNW (Rocky River). 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TN\V, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of signitlcant nexus. 

Draw connections between the features documented and the effects on the TNW, as identit1ed in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as tCcding, nesting, spawning, or rearing young for species that are present in tbe TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section ITI.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: A significant nexus is present between the adjacent wetlands P and Q and the SeaRPW N. A man-made benn is the 
only seperation tOr water to flow into the RPW. This berm is the only scperation for the wetlands to flow to the SeaRPW N (either 
during rain events or through sub-surface flows) which flow to South Prong Clarke Creek which directly flows to the Rocky River ( 
TNW). The adjacent wetlands have the capacity to reduce pollutants through vegetation filtering, and reduce flooding by providing 
storage before reaching the TNW. The wetlands provide recharge to the RPW during dry climate conditions. The RPW tributaries 
have the capacity to carry pollutants and/or flood waters to Rocky River (TNW). These features also provide habitat for 
amphibians and other wildlife. 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
[]: TNWs: linear feet width (ft), Or, acres. 
E] Wetlands adjacent to TNWs: acres. 



2. RPWs that flow directly or indirectly into TNWs. 
[8]: Tributaries ofTNWs where tributaries typically flow year~round arc jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Pcrermial RPW's (L, S, W, and South Prong Clark Creek) have geomorphology, hydrology, and biology 
consistent with perennial streams. They contained observed flows, substrate sorting, crayfish, and amphibians. Sec NC 
Stream Data Form PerRPW L (Typical). 

121;]! Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows 
seasonally: Seasonal RPWs (N, J, X, A, TF, C, VA, VB, and VF) have the geomorphology, hydrology, and biology consistent 
with intennittcnt streams. The channels had clear bed and banks, scour, and substrate sorting. Sec NC Stream Data Fonn 
SeaRPW J (Typical). 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
18]: Tributary waters: 8820 linear feet2- 6width (ft). 
[] Other non~wctland waters: acres. 

Idcntifytype(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
El Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
[IT Tributary waters: linear feet width (ft). 
Qi Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
J2li Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

l8I! Wetlands directly abutting an RPW where tributaries typically flow year~round. Provide data and rationale 
indicating that tributary is perennial in Section lli.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetland (.M) empties directly into and is not seperated from PerRPW (L). Wetlands (U, 
Y, V, Z, E, and D) empty directly into and are not seperated from PerRPW (S). Wetlands (VG, H, and J) empty 
directly into and are not seperated from PerRPW South Prong Clarke Creek. PerRPWs (L and S) empty directly 
into PerRPW South Prong Clarke Creek which empties into Rocky River (TNW). 

[8f Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III. B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: Wetland ( K) empties directly into and is not seperated from ScaRPW (N). Wetland (T) empties 
directly into and is not sepcrated from SeaRPW (C). Wetland (VC) empties directly into and is not sepcrated from 
SeaRPWs (VB and VA). Wetland (VE) empties directly into and is not scperated from SeaRPW (VF). SeaRPWs (N, C, 
VA/VB, and VF) empty into PerRPWs (L, S, South Prong Clarke Creek) which are or empty into South Prong Clarke 
Creek which empties into Rocky River (TNW) . 

Provide acreage estimates for jurisdictional wetlands in the review area: -1.915 +!-acres. 

5. W~tlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[glj Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area:- 0.2 +/-acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
[] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisdictional. Data supporting this 
conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

8See Footnote# 3. 



As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
£m Demonstrate that impoundment was created from "waters of the U.S.," or 
'LI3i Demonstrate that water meets the criteria tOr one of the categories presented above (1-6), or 
Lm; Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIIICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

lmJ which arc or could be used by interstate or foreign travelers for recreational or other purposes. 
rn±J! from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
I!Jl which are or could be used for industrial ptrrposes by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
JltE.Ii Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[§]i Tributary waters: linear feet width (ft). 
filfl Other non-wetland waters: acres. 

Identify type(s) of waters: 
[ill! Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
E3Ji If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
JEll! Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

ffi2)i Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
EE!JI Other: (explain, if not covered above): 

Provide acreage estimates tOr non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water tOr irrigated agriculture), using best professional 
judgment (check all that apply): 
~~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
liJ] Lakes/ponds: acres. 
~] Other non-wetland waters: acres. List type of aquatic resource: 
Jili]; W ctlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check an that apply): 
lmlJ] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
_lliTI! Lakes/ponds: acres. 
mJl Other non-wetland waters: acres. List type of aquatic resource: 
mill Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case tile and, where checked 
and requested, appropriately reference sources below): 
[$] Maps, plans, plots or plat submitted by or on behalf of the applicanUconsultant: 
ll&l! Data sheets prepared/submitted by or on behalf of the applicant/consultant 

D Office concurs with data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 

mJi Data sheets prepared by the Corps: 
riE:] Corps navigable waters' study: 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



D U.S. Geological Survey Hydrologic Atlas: 
D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

181 U.S. Geological Survey map(s). Cite scale & quad name:1:24K- Cornelius (NC) quad. 
[gli USDA Natural Resources Conservation Service Soil Survey. Citation:Natural Resources Conservation Service 
Web Soil Survey URL: http://wcbsoilsurvcy.nrcs.usda.gov. 
0 National wetlands inventorymap(s). Cite name: 
0 State/Local wetland inventory map(s): 
0 FEMAIF!RM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
181 Photographs: 181 Aerial (Name & Date): 

orO Other(Name & Date): 
0' Previous determination(s). File no. and date of response letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
[] Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



~PPROVED JURISDICTIONAL DETERMINALJN FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional 
Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 20, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02240, NCDOT I Attn: Mike Holder 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Ilris project is located where Terrace Lawn Court 
crosses aUT to Muddy Fork, approximately 300 LF west of the intersection of Terrace Lawn Court and NC-16 in Taylorsville, 
Alexander Couoty, NC. Coordinates are: 35.9338 N -81.1921 W. 

State: NC County/parish/borough: Alexander City: Taylorsville 
Center coordinates of site (lat!long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.9338 N-
81.1921 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Muddy Fork 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: The UT to Muddy Fork flows 
to the Atlantic Ocean via Muddy Fork, Lower Little River, the Catawba River and the Santeee-Cooper River. The Catawba 
River is navigable-in-fact at the Mt. Island Lake Dam. 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba Watershed, Santee Basin, HUC: 03050101 
I8J Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
m! Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): m Office (Desk) Determination. Date: November 20, 2013 
lfEJ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

liT] Waters subject to the ebb and flow of the tide. 
1£] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S" within Clean Water Act (CWA)jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required} 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~ TNWs, including territorial seas 
!1lJ Wetlands adjacent to TNWs 
tEJ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
1]11 Non-RPWs that flow directly or indirecily into TNWs 
if Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
QifJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
ml Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
fm Impoundments of jurisdictional waters 
lm- Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non~wetland waters: IOllinear feet: 1.5width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundar-ies) of jurisdiction based on: m11mt~~~~,~~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year~round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section JILF. 



)illlij Potentially jurisdictional _,ers and/or wetlands were assessed within the reviev, __ ea and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TNWs. If the aquatic resource is a TN\V, 
complete Section III.A.l and Section IILD.l. only; if the aquatic resource is a wetland adjacent to a TN\V, complete 
Sections III.A.l and 2 and Section TII.D.l.; otherwise, see Section III.B below. 

1. TNW 
!dentif'y TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TN\V, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

Jfthe waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section IJI.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section ID.C below. 

1. Characteristics ofnon-TN\Vs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: it:lli!li!lh1S1 
Drainage area: ilf~[fi:lJ~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into 'lNW. 
D Tributary flows through I[![Qill~ tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
A vcrage depth: feet 
Average side slopes: 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence ofrun/riffie/pool complexes. Explain: 
Tributary geometry: fili'W!~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

~:~t~~~{ ::e~::ce~~:~ff~~~!~ events in review area/year: [l?~~'!lfJ!~l 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: rJJ;~~l~J Characteristics: 

Subsurface flow: ~~~~~l,!Jf~. Explain findings: 
0 Dye (or Oti;e·~ )··te·s·t performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
D multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

D other (list): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

D High Tide Line indicated by: lliiliJ 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 

6 A natural or man-made discontinuity in the OHW1vf does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



D Wetland fringe. Chu.. Aeristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: r1il!\li![~. Explain: 

Surface flow is: ~~~:Ill 
Characteristics: 

Subsurface flow: ;t}J~Ji:iiliJ:~f. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic cmmection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fihn on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identity specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if al!,:ytM~~~·~ _ 
All wetland(s) being considered in the cumulative analysis: :fj_f!_ij~i§ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y !N) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the ammmt of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the 'lNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IIT.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
lll!l TNWs: linear feet width (ft), Or, acres. 
iii Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs . 
.IJ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics 
of the stream provided by the applicant. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l:1l! Tributary waters: IOI linear fcetl.Swidth (ft). 
Hli!J Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
l]l Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

8See Footnote# 3. 



1jl Tributary waters: linear feet width (ft). 
lml Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
iJlg Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

00 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IlLD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

iJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Sedion III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
,EIDJ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
E!Ei Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
EEl_ Demonstrate tl1at impoundment was created from "waters of the U.S.," or 
£ill~_ Demonstrate that water meets the criteria for one of the categories presented above (I -6), or 
:~ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

m which arc or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
ll!1lif which are or could be used for industrial purposes by industries in interstate commerce. 
fl!2j Interstate isolated waters. Explain: 
_W Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
1[1 Tributary waters: linear feet width (ft). 
Jil Other non-wetland waters: acres. 

Identify type(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
lrol If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solelv on the "Migratory Bird Rule" (MBR). 
~ Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



[]¥I Other: (explain, if no~ .. overed above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
[lli1 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
rnJ Lakes/ponds: acres. 
fiill!l Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
(fllijl Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
_l!illl Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
Emf- Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

@ Data sheets prepared by the Corps: 
~ Corps navigable waters' study: 
Iilli! U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

}8}- U.S. Geological Survey map(s). Cite scale & quad name:NC- Taylorsville. 
_miT USDA Natural Resources Conservation Service Soil Survey. Citation: 
~ National wetlands inventory map(s). Cite name: 
(@ill State/Local wetland inventory map(s): 
llli!J FEMA/FIRM maps: 
_llilfl 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
l21f Photographs: 1Zl Aerial (Name & Date): 

or [2J Other (Name & Date):site photos submitted by applicant 
fil21 Previous determination(s). File no. and date of response letter: 
~ Applicable/supporting case law: 
ll3]: Applicable/supporting scientific literature: 
Iilla Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



~•PPROVED JURISDICTIONAL DETERMINA'LJN FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV ofthe JD Form Instructional 
Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 14, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02219, NCDOT I Attn: Mike Holder 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: This project is located where Stikeleather Road 
crosses Cullys Branch, approximately 300 feet south of the intersection of Stikeleather Road and Poutin House Lane in 
Statesville, Iredell County, NC. Coordinates are: 35.8774 N -81.0334 W. 

State: NC Cmmty/parishlborough: Iredell City: Statesville 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.8774 N-
81.0334 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Cully's Branch 
Name of nearest Traditional Navigable Water (TN\¥) into which the aquatic resource flows: The UT to Cully's Branch 
flows to the Atlantic Ocean via Cully's Branch, the South Yadkin River, the Yadkin River and the Pee Dee River. The Pee 
Dee River is navigable-in-fact at the Blewett Falls Dam. 
Name of watershed or Hydrologic Unit Code (HUC): Upper Yadkin Watershed, Upper Pee Dee Basin, HUC: 03040102 
~- Check if map/diagram of review area and/or potential jurisdictional areas is/arc available upon request. 
ffi Check if other sites (e.g., offsitc mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
IE! Office (Desk) Determination. Date: November 14~ 2013 
£lill Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~~Jg_~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CfR part 329) 
in the review area. [RequiredJ 

E3] Waters subject to the ebb and flow of the tide. 
00. Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required} 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

@Il TNWs, including territorial seas 
llilJ Wetlands adjacent to TNWs 
m_ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
J1lij Non-RPWs that flow directly or indirectly into TNWs 
1§1 Wetlands directly abutting RPWs that flow directly or indirectly into 1NWs 
I!illl Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into 1NWs 
i!m Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
~ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 140 linear feet: 12 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~l~£~~~~j{~~H 
Elevation of established OHWJvi (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lli below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous !low at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ill. F. 



IDa Potentially jurisdictional v.urers and/or wetlands were assessed within the revie'\i\ ..uca and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections JJI.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identizy TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that we11and is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section lii.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both on site and offsite. The determination 
whether a significant nexus exists is determined in Section IJI.C below. 

l. Characteristics of non-TN\Vs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into 1NW. 
D Tributary flows through [ij:J!~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: [WJ~FJ~~l· 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: !,i!l(~~~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: RleJ(]Jjj)$f 
Estimate average numb~;,,~i'fi~~ events in review area/year: [IJJ~~~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~!El!b]l~. Characteristics: 

Subsurface flow: ~~~Rllt?JU. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

D other (list): 
0 Discontinuous OHWlvr.I Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

lJllJ High Tide Line indicated by: Bill 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average \Vidth): 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is 
umelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



0 Wetland fringe. Cha.u.._ctcristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fishlspavm areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: f,I~Ilj~ 
Characteristics: 

Subsurface flow: :lir:i:iJEilst. Explain findings: 
0 Dye (or oth;;;.)(~~tperformed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from 1NW. 

Estimate approximate location of wetland as within the !l!!!f!'l!fs! floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fishlspawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~!ifi:l!if 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directlv abuts? CY /N) Size (in acres) Directly abuts? CY/N) 

Summarize overall biological, chemical and physical functions being performed: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TN\V. For each ofthe following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section TJI.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
lllllJ TNWs. linear feet width (ft), Or, acres. 
11m~ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
JgJ, Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics 
of the stream provided by the applicant. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
1!!!:1 Tributary waters: 140 linear feet12width (ft). 
J!l[{ Other non-wetland waters: acres. 

IdentifY type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNW"s. 
,~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters withln the review area (check all that apply): 

8See Footnote# 3. 



llilJ Tributary waters: linear feet width (ft). 
[I Other non-wetland waters: acres. 

Identify type( s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
1!£8 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

m: Wetlands directly abutting an RPW where tributaries typically flow "sea<;onally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section ITI.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
UJEl Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

arc adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN\Vs. 
£1RJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 
. adjacent and with similarly situated adjacent wetlands. have a significant nexus with a TNW are jurisdictionaL 

Data supporting this conclusion is provided at Section IlL C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
f¥1 Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
ffiill Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED !INTERSTATE ORINTRA-STATEI WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

m which are or could be used by interstate or foreign travelers for recreational or other purposes. 
lllilff from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
m!ill- which are or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
_IZ.EI Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Hl! Tributary waters: linear feet width (ft). 
I!!! Other non-wetland waters: acres. 

Identify type(s) of waters: 
~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
IJi If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
fm] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

~ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapwros. 



EillJ Other: (explain, ifnu .. covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
@Jl Lakes/ponds: acres. 
00" Other non-wetland waters: acres. List type of aquatic resource: 
liD!]' Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).· 
Jffi Lakes/ponds: acres. 
~. Other non-wetland waters: acres. List type of aquatic resource: 
fitilll Wetlands: acres. 

SECTIONN: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
mga Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
fillll Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

ElTII Data sheets prepared by the Corps: 
!lffill Corps navigable waters' study: 
Eii! U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

l§J U.S. Geological Survey map(s). Cite scale & quad namc:NC- Hiddenite. 
E£1 USDA Natural Resources Conservation Service Soil Survey. Citation: 
([ill National wetlands inventory map(s). Cite name: 
flm State/Local wetland inventory map(s): 
Eii! FEMAIFIRM maps: 
fi;liJ 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
l1lil Photographs: 12J Aerial (Name & Date): 

or [8] Other (Name & Date):photographs submitted by applicant. 
IJ£1 Previous determination(s). File no. and date of response letter: 

!.: ... i_•·.. Applicable/supporting case law: 
Lilli Applicable/supporting scientific literature: 
~ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional 
Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 13, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02218, NCDOT I Attn: Mike Holder 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: This project is located where Boone Gap Lane 
crosses the Lower Little River, approximately 0.3 mile north ofthc intersection of Boone Gap Lane and Robinette Road in 
Taylorsville, Alexander County, NC. Coordinates are: 35.0136 N -81.2566 W. 

State: NC County/parish/borough: Alexander City: Shelby 
Center coordinates of site (laUlong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.0136 N-
81.2566 
Universal Transverse Mercator: 
Name of nearest waterbody: Lower Little River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: The Lower Little River flows 
to the Atlantic Ocean via the Catawba River and the Santeee-Cooper River. The Catawba River is navigable-in-fact at the 
Mt. Island Lake Dam. 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba Watershed, Santee Basin, HUC: 03050101 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
1m Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: November 13, 2013 
I!\B Field Determination. Date(s): 

SECTION II: SUMMARY OF FiNDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There~~~!!~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. LRequired] 

® Waters subject to the ebb and flow of the tide. 
Lilif Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US:" within Clean Water Act (CWA)jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

tl§!J. TNWs, including territorial seas 
:®J Wetlands adjacent to TNWs 
@ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
mJ Non-RPWs that flow directly or indirectly into TNWs 
fiU. Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
ffiJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
ffi} Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
1m Impoundments of jurisdictional waters · 
mJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1081inear feet: 8width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~:fi~[~'[~~jiQj~~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictionaL Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section Ill.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjaCent to a TNW, complete 
Sections m.A.l and 2 and Section III.D.l.; otherwise, see Section lll.B below. 

I. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters'' (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section Ill.D.2.1fthe aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section Ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section Ill.B.l for the tributary, Section TII.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both on site and offsite. The determination 
whether a significant nexus exists is determined in Section HI.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through Ji.~l!l~Jli\'1 tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swalcs, ditches, washes, and erosional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that applv): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: :\E~~~l:'tj1~!. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ;ft!~~ilf?1§! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: f~!R~~~1 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: ~~~ji}'!i'tt 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~iijJa[~~J. Characteristics: 

Subsurface flow: ~\}j~J~!! Explain findings: 
0 Dye (or test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

0 water staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OllWM were used to determine lateral extent of CWAjurisdiction (check all that 

liliJI High Tide Line indicated by: liliJI 
0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 

6A natural or man-made discontinuity in 1he OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow civcr a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) 

Surface flow is: jj'~~!!i!!if~~ 
Characteristics: 

Subsurface !low: ~~!ll:m!. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

D Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by bennlbarrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain fmdings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All WGtland(s) being considered in the cumulative analysis:~![~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size Cin acres) Directly abuts? CY /N) 

Summarize overall biological, chemical and physical functions being perfonned: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IJLD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
lllilJ TNWs: linear feet width (ft). Or. acres. 
bg} Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale 

indicating that tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics 
of the stream provided by the applicant. 

Tributaries of'INW where tributaries have continuous How "seasonally" (e.g., typically three months each year) 
arc jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
ll'!l Tributary waters: 108 linear feet8width (ft). 
l£B Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
EOO Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provi~c estimates for jurisdictional waters within the review area (check all that apply): 

8See Footnote# 3. 



C!1!l Tributary waters: linear feet width (ft). 
fi@: Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
1if Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

fil Wetlands directly abutting anRPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IJLB and rationale in Section ULD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
tilif Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN\Vs. 
!Efl Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 1NW arc jurisdictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
1@1} Demonstrate that impoundment was created from '"waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (l-6), or 
i1f Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

lEtJ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
}llD: from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~~ which arc or could be used for industrial purposes by industries in interstate commerce. 
l;lliJ Interstate isolated waters. Explain: 
ill Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
:liJ Tributary waters: linear feet width (ft). 
!ID. Other non-wetland waters: acres. 

Identi:fY type(s) of waters: 
fillEl Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
~Em' If potential wetlands were assessed within the review area, _these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on tl1e "Migratory Bird Rule" (MBR). 

ffiEl Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 

9 To complete the analysis refer to the key in Section Ill.D.6 of the Instructional Guidebook. 
16 Prior to asserting or declining CWA jurisdiction based solely on thls category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent '\\ith the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



E[l. Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
NIBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~dill Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
mill Lakes/ponds: acres. 
ffiTII Other non-wetland waters: acres. List type of aquatic resource: 
ffiiTI Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
U£m Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
ffi] Lakes/ponds: acres. 
Gil Other non-wetland waters: acres. List type of aquatic resource: 
[ij Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

't:Z.l Data sheets prepared by the Corps: 
ll§" Corps navigable waters' study: 
ffilll U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

UEJ U.S. Geological Survey map(s). Cite scale & quad name:NC- Boomer. 
ffil USDA Natural Resources Conservation Service Soil Survey. Citation: 
fEI National wetlands inventory map(s). Cite name: 
fill! State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
liil I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
l2liJ Photographs: IS] Aerial (Name & Date): 

or lXI Other (Name & Date):site photos. 
@I Previous determination(s). File no. and date of response letter: 
l£!il Applicable/supporting case law: 
1@1 Applicable/supporting scientific literature: 
!llli1 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



. APPROVED JURISDICTIONAL DETERM!l\. _.ION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Tnstructional 
Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 17, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02050, NCDOT I Attn: Mike Holder 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: This project is located where Caleb Road crosses a 
UT to Lippard Creek, approximately 700 LF south of the intersection ofE Maiden Road and Caleb Road in Maiden, Catawba 
County, NC. Coordinates are: 35.555 N -81.1236 W. 

State: NC County/parish/borough: Catawba City: MaidCn 
Center coordinates of site (lat/Jong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.555 N-
81.1236 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Lippard Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: The UT to Lippard Creek 
flows to the Atlantic Ocean via Lippard Creek, Leepers Creek, Dutchmans Creek, the Catawba River and the Santece
Cooper River. The Catawba River is navigable-in-fact at the Mt. Island Lake Dam. 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba Watershed, Santee Basin, HUC: 03050101 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
~ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: October 17,2013 
!!lj Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

IB 
IB 

"navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
area. [Required] 

Waters subject to the ebb and flow ofthe tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

i§ll TNWs, including territorial sea.''> 
~ Wetlands adjacent to TNWs 
®- Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
@I Non-RPWs that flow directly or indirectly into TNWs 
m!f Wetlands directly abutting RPWs that flow directly or indirectly into INWs 
m!fl Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~Zfl Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
lf4l Impoundments of jurisdictional waters 
rntif Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 113linear feet: 8 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: [jl;~il!!l!i~!\l!l!>'llii!'f~ 
Elevation of established OH\VJ\1 (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section IIJ below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section lii.F. 



JSffil Potentially jurisdic-tional wa. _ _, and/or wetlands were assessed within the review a1, _ dlld determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section JIJ.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacenf': 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies wiH assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section ill.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section JII.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section JIJ.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section HI.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section lll.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TNW. 
0 Tributary flows through fl(jlr~B tributaries before entering TNW. 

Projeci waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instruc-tional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (mau-madc). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Jtr~lfl:mJ~f. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run! riffle/pool complexes. Explain: 
Tributary geometry: fl~l)(lt!J!§! 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

~~~~~~ a~~:~~e~~:~!!~l~!~ events in review area/year: il'J:~~~[i!~~~ 
Describe flow regime: 

Other infonnation on duration and volume: 

Surface flow is: )!JJ?~!Jffi. Characteristics: 

Subsurface flow: KJE~;pJ:~l Explaill findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of vvrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining 0 abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that 

~ High Tide Line indicated by: I2!J 
D oil or scum line along shore objects 
D fme shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, iflmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
undergroWld, or where the OHW1V1 has been removed by development or agricultural practices). Where there is a break in the OlfWJ\.1 that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Jbid. 



0 Wetland fringe. Chara\. -Jstics: 
D Habitat tor: 

D Federally Listed species. Explain findings: 
D Fishfspawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

2. Char-acteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: l!l~!!'l®!~- Explain: 

Surface flow is: ~~iOOif:!! 
Characteristics: 

Subsurface flow: ~!~E~~l Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non~TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by benn/barrier. Explain: 

Project wetlands · 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the,ij'i~~J~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat tor: 

D Federally Listed species. Explain findings: 
D Fishispawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~i~J~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YJN) Size (in acres) Directly abuts? CY JN) 

Summarize overall biological, chemical and physical functions being performed: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanml 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TN\Vs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifccycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity oftl1e TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

l. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
@I TNWs: linear feet width (ft), Or, acres. 
:Ga Wetlands adjacent to 1NWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
® Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics 
of the stream provided by the applicant. Feature is shown as blue line stream on USGS map with an approximate 
4 50 acre drainage area. m Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IJJ.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
ll!J! Tributary waters: 113\inear feet 8 width (ft). 
@11 Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
E;j Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section lll.C. 

8See Footnote# 3. 



Provide_ estimates for jurisdictim._ ,vatcrs within the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 
G]J Other non-wetland waters: acres. 

Identify type( s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TN\Vs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

E!§J Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section TILB and rationale in Section lii.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
:~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

arc adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
fiilil Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

~s a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
{[£} Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
~ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLA TED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y):10 

rn which are or could be used by interstate or foreign travelers for recreational or other purposes. 
UillJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~ which are or could be used for industrial purposes by industries in interstate commerce. 
m:JI_ Interstate isolated waters. Explain: 
mill Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply); 
11m Tributary waters: linear feet width (ft). 
lJilll Other non-wetland waters: acres. 

Identify type(s) of waters: 
flllil Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
ffi2l If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
JIID Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated ba<>ed 
solely on the "Migratory Bird Rule" (MBR). 

9 To complete the analysis refer to the key in Section III.D.6 ofthe Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



_ffitl Waters do not m._ ~,he "Significant Nexus" standard, where such a finu._ o is required for jurisdiction. Explain: 
Eilll Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
[ill1l Lakes/ponds: acres. 
fEID' Other non-wetland waters: acres. List type of aquatic resource: 
IRJ' Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
fill~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
nH- Lakes/ponds: acres. 
r§§'f Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
E§" Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 

fill] Data sheets prepared by the Corps: 
filii Corps navigable waters' study: 
)jjj{ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 aod 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC- Denver. 
~- USDA Natural Resources Conservation Service Soil Survey. Citation: 
~ National wetlands inventory map(s). Cite name: 
[!11 State/Local wctlaod inventory map(s): 
)jjj{ FEMA/FIRM maps: 
~ 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
1$!1 Photographs: I2J Aerial (Name & Date): 

or 0 Other (Name & Date): 
Edf Previous determination(s). File no. and date of response letter: 
Hilll Applicable/supporting case law: 
t1ElJ. Applicable/supporting scientific literature: 
~ Other infonnation (please speci:ty):Over 900 acre drainage area. 

Approximate 450 acre drainage area 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINA TlON FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional 
Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 11, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02048, NCDOT I Attn: Mike Holder 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located where Bethel Church 
Road crosses a u·r to the South Yadkin River, approximately 100 LF south of the intersection of Bethel Church Road and John 
Kerley Lane in Taylorsville, Alexander County, NC. Coordinates are: 35.01907 N, -81.11966 W 

State: NC County/parish/borough: Alexander City: Taylorsville 
Center coordinates of site (laUlong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.01907 N,-
81.11966 w 
Universal Transverse Mercator: 
Name of nearest waterbody: South Yadkin River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: The UT to South Yadkin River 
tlows to the Atlantic Ocean via the South Yadkin River, the Yadkin River, and the Pee Dec River. The Pee Dee River is 
navigable-in-fact at the Blewett Falls Dam. 
Name of watershed or Hydrologic Unit Code (1-IUC): South Yadkin Watershed, Upper Pee Dee Basin, HUC: 03040102 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
llliil Check if other sites (e.g., offsite mitigation sites, disposal shes, etc ... ) arc associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
f8l Office (Desk) Determination. Date: October 11. 2013 
Bdf Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~l~i1~9· "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required} 

[ill Waters subject to the ebb and flow of the tide. 
lliSJ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Wate.-s ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

E2) TNWs, including territorial seas 
!llJ! Wetlands adjacent to TNWs 
~ Relatively pennanent waters2 (RPWs) that flow directly or indirectly into TNWs 
EH Non-RPWs that flow directly or indirectly into TNWs 
fl8 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
-m;H Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
frn Impoundments of jurisdictional waters 
~ fsolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 1.15 linear feet: 9width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: $~~~~!~ft~~~ii!f~:m;y~j; 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 I-' or purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year -round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



1)l3 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, 
complete Section llJ.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TN\V, complete 
Sections III.A.l and 2 and Section Ill.D.J .; otherwise, see Section JU.B below. 

I. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TN\V 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section lii.D.2. If the aquatic resource is a wetland di1·ectly 
abutting a tributary with perennial flow, skip to Section JU.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TN\V. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section lli.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section IU.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a signit'icant nexus exists is determined in Section m.c below. 

1. Characteristics ofnon-TN\Vs that flow directly or indirectly into TN\V 

(i) General Area Conditions: 
Watershed size: itn~~~~~ 
Drainage area: ~~-J~~l~f:§! 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through ~J~J\t~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary ::.tream order, if known: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~f,~~jfJ:j!~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: J:J:tlt[J'1l~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: ;f>)i~(<!.~j!if 
Estimate average number of flow events in review area/year: f::it~]~\f~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: f:oi~~J;JJ~~. Characteristics: 

Subsurface flow: ;f:~~!~f~f. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check ail indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction ofterrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OllWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

llil2( High Tide Line indicated by: 
D oil or scum line along shore objects 

"". ""' 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum: 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, iflmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 

6 A natural or man~made discontinuity in the OIIWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~~~~~- Explain: 

Surface flow is: :ei~];~~~ 
Characteristics: 

Subsurface flow: Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by bermibarrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles fi·om TNW. 

of wetland ao; within the :g;~~~! floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: !ll:~~1~'tj~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size {in acres) Directly abuts? (Y/N) 

Summarize overall biological, chemical and physical functions being performed: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TN\V, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in theRapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination -with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such a<> feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus tindings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

L TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
[lJ TNWs: linear feet width (ft), Or, acres. 
®Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
_§ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics 
ofthe stream provided by the applicant. Feature is shown as blue line stream on USGS map with over a 900 acre 
drainage area. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section lJLB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 
flli:} Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
Ell Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a 1NW is jurisdictional. Data supporting this conclusion is provided at Section Tll.C. 

8See Footnote# 3. 



Provide estimates for jurisdictional waters within the review area (check all that apply): 
ffilllf Tributary waters: linear feet width (ft). 
BJil Other non-wetland waters: acres. 

Identify typc(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[1]:] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

mmt Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

liB Wetlands directly abutting an Rl)W where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section m.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. W_etlands adjacent to but not directly abutting an RPW that tlow directly or indirectly into TNWs. 
Jill Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
00 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
5ij Demonstrate that impoundment was created from "waters of the U.S.," or 
iilllJ Demonstrate that water meets the criteria for one of the categories presented above (1 ~6), or 
ffi1]J Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WlllCH COULD AFFECT INTERSTATE COMMERCE. 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

lill} which are or could be used by interstate or foreign travelers for recreational or other purposes. 
EQ1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
t:!d which are or could be used for industrial purposes by industries in interstate commerce. 
ETIJ Interstate isolated waters. Explain: 
lll!l Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
provide estimates for jurisdictional waters in the review area (check all that apply): 
lll!l Tributary waters: linear feet width (ft). 
Elli] Other non-wetland waters: acres. 

Identify typc(s) of waters: 
m:i Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
lilili) If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. m Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC" the review area would have been regulated based 

solely on the "Migratory Bird Rule"" (MBR). 

9 To complete the analysis refer to the key in Section JILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



E£1 Waters do not meet the "Significant Nexus" standard, where such a findirig is required for jurisdiction. Explain: 
fill Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
J\.1BR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
122] Lakes/ponds: acres. 
Ei§l Other non-wetland waters: acres. List type of aquatic resource: 
fJiill Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the ''Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
[El Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
fiD Lakes/ponds: acres. 
[ffijJ Other non-wetland waters: acres. List type of aquatic resource: 
lilln' Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
® Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
mill Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report 
D Office does not concur with data sheets/delineation report. 

!]] Data sheets prepared by the Corps: 
l[l Corps navigable waters' study: 
[I U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

§iii U.S. Geological Survey map(s). Cite scale & quad name:NC- Gilreath. 
B) USDA Natural Resources Conservation Service Soil Survey. Citation: 
ffii1 National wetlands inventory map(s). Cite name: 
[E]J State/Local wetland inventory map(s): 
llSJ FEMA/FIRM maps: 
[11 I 00-year Floodplain Elevation is: (National Geodectic Vertical Datmn of 1929) 
12f Photographs: t8J Aerial (Name & Date): 

or 0 Other (Name & Date): 
E] Previous dctcrmination(s). File no. and date of response letter: 
liE!] Applicable/supporting case law: 
§] Applicable/supporting scientific literature: 
~, Other information (please specify):Over 900 acre drainage area. 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINA!'ION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional 
Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPL!i:TION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 11, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RC-A, 2013-02047, NCDOT I Attn: Mike Holder 

C. PROlliCT LOCATION AND BACKGROUND INFORMATION: The project site is located where Joe Hoyle Road 
crosses Big Branch, approximately 0.75 mile west of the intersection of Joe Hoyle Road and Casar Road in Polkville, Cleveland 
County, NC. Coordinates are: 35.4644 N, -81.6444 W. 

State: NC County/parish/borough: Cleveland City: Shelby 
Center coordinates of site (latJlong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.4644 N, -
81.6444 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Big Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Big Branch flows to the 
Atlantic Ocean via First Broad River, the Broad River, the Congaree River and the Santee River. The Broad River is 
navigable-in-fact in SC. 
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad Watershed, Santee Basin, HUC: 03050105 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
§ Check if other sites (e.g., o:ffsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
18] Office (Desk) Determination. Date: October 11, 2013 
~- Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

fila 
0 

"navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
area. [RequiredJ 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CfR part 328) in the review area [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

lill$1 TNWs, including territorial seas 
ED] Wetlands adjacent to TNWs 
ll83 Relatively permanent watcrs2 (RPWs) that flow directly or indirectly into TNWs 
(ii8 Non-RPWs that flow directly or indirectly into TNWs 
f§tl Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
@ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into 1NWs 
liJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs m Impmmdmcnts of jurisdictional waters 
fE1 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 135linear feet: 8width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~!!I!>Jl§!L~]>Y;:j!)J!!$}\ll:(j 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



till Potentially jurisdictional wmers and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section IILA.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections lll.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

l. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary bas adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section m.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: ~f~ltl~f 
Drainage area: ~~~~~~i 
Average annual rainfall: inches 
A vcragc annual snmvfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through I{i_~~~ii~ tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are miles from RPW. 
Project waters are 
Project waters arc aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swa!es, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through 1he review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 

Average depth: ..,!f<e[!e~tim!s~. 
Average side slopes:~~ 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock D V cgctation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: !l!~!it~l!l 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: .~~¥~i!PJ~! 
Estimate average number of flow events in review area/year: IIi~Ji:i!l!~~ 

Describe How regime: 
Other information on duration and volume: 

Surface flow is: !1\!;!ihl!lliJ~. Characteristics: 

Subsurface flow: fJ~i~i§l Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or wa.';;hed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

0 water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OIIWM were used to determine lateral extent of CWA jurisdiction (check all that 

I]] High Tide Line indicated by: @] 
. 0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 

6 A natural or man-made discontinuity in the OH\VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies ·will look for indicators of flow above 
and below the break. 
7Ibid. 



D Wetland fringe. Charat.ou;ristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TN\V that flow directly or indirectly into TNW 

(i) Physical Characteristit;s: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: fi£~~i~· Explain: 

Surface flow is: jl[j~j:j!!i~ 
Characteristics: 

Subsurface How: ~TS~f;tl§l Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland a.':; within the .lf!i!i'l~!2'fi!~floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally~sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands ad,jacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis:~(~~~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the follO\ving: 

Directly abuts? CY!N) Size Cin acres) Directly abuts? CY iN) 

Summarize overall biological, chemical and physical functions being petfonned: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TN\V. For each of the following situations, a significant nexus exists if the tributar-y, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in theRapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or ±1ood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyclc support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity ofthe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itsel_t then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

L TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
[ill! TNWs: linear feet width (ft). Or, acres. 
fffiil Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round arc jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics 
of the stream provided by the applicant. Tbe named stream is a blue line on USGS map with an ~drainage area of 
500acres. 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
m! Tributary waters: 135 linear feet8width (ft). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs . 
.@1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a ]NW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

8See Footnote# 3. 



Provide estimates for jurisdictiona1 waters within the review area (check all that apply): 
llii!l Tributary waters: linear feet width (f!). 
fa Other non~wetland waters: acres. 

IdentifY type(s) of waters: 

4. _Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
:liD Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~- - @ Wetlands directly abutting an RPW where tributaries typ-ically f1ow year~round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

_§ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section JlLB and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. _Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. m Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
ffiEJ Wetlands adjacent to such waters, and have \Vhen considered in combination with the tributary to which they arc 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
00 Demonstrate U1at water meets the criteria for one of the categories presented above (1 ~6), or 
@ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

I@ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish arc or could be taken and sold in interstate or foreign commerce. 
tmj which are or could be used for industrial purposes by industries in interstate commerce. 
li§l Interstate isolated waters. Explain: 
@U Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
~I Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Idcntizy type(s) of waters: 
.Vllif Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
fEN If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Hlli] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining (.\VA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Juriwliction Following 
Rapanos. 



[hJ Waters do not mecL the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
[B Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis ofjmisdiction is the 
.MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
fiTIJ· Non-wetland waters (i.e._, rivers, streams): linear feet width (ft). 
ITIJ Lakes/ponds: acres. 
Iit} Other non-wetland waters: acres. List type of aquatic resource: ·m Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
J]} Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
ffiJ Lakes/ponds: acres. 
Ef]' Other non-wetland waters: acres. List type of aquatic resource: 
~dill Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
121. Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
IZJ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concms with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

lliJ: Data sheets prepared by the Corps: 
JEl Corps navigable waters' study: 
[B' U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

M U.S. Geological Survey map(s). Cite scale & quad name:NC- Polkville. 
@1 USDA Natural Resources Conservation Service Soil Smvey. Citation: 
~.:.;_·;:: National wetlands inventory map(s). Cite name; 
L::J State/Local wetland inventory map(s): 
till FEMA/FIRM maps: 
ffi]. 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
® Photographs: 1ZJ Aerial (Name & Date): 

or D Other (Name & Date): 
filii Previous determination(s). File no. and date of response letter: 
filS{ Applicable/supporting case law; 
[ill Applicable/supporting scientific literature: 
~ Other information (please specify):~500 acre drainage area. 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMIN" ,ON FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional 
Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October II, 
2013 

!. 
B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-0204\ NCDOT I Attn: Mike Holder 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located where Stevenson Farm 
Road crosses Morrison Creek, approximately 0.25 mile north of Taylorsville Hwy (HWY90) in Statesville, Iredell County, NC. 
Coordinates are: 35.2813 N, -80.977 W. 

State: NC County/parish!horough: Iredell City: Shelby 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.2813 N,-
80.977W 
Universal Transverse Mercator: 
Name of nearest watcrbody: Morrison Creek 
Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: Morrison Creek flows to the 
Atlantic Ocean via Fourth Creek, South Yadkin River, Yadkin River and the Pee Dee River. The Pee Dee River is 
navigable-in-fact at the Blewett Falls Darn. 
Name of watershed or Hydrologic Unit Code (HUC): South Yadkin Watershed, Upper Pee Dee Basin, IIUC: 03040102 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
ffi.a Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[i!gl Office (Desk) Determination. Date: October 11, 2013 
Ill] Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~;ig "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

EZ] Waters subject to the ebb and flow of the tide. 
IillliJ: Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

Jjill TNWs, including territorial seas 
fi} Wetlands adjacent to TNWs 
~ Relatively pem1anent v:aters2 (~W_s) that ?ow directly or indirectly into TNWs 
i) Non-RPWs that flow dtrectly or mdrrectly mto TNWs 
I}H Wetlands directly abutting RPWs that flow directly or indirectly into TNWs m Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
llSll{ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
E£1 Impoundments of jurisdictional waters m Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: llil~!lill!m:!fllll}llf!!~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section JJI below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



li] Potentially jurisdictional wa.. _.,and/or wetlands were assessed within the review at~~ and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section UI.D.l. onlyj if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections ill.A.l and 2 and Section III.D.l.j otherwise, see Section III.B below. 

I. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section lll.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section Ili.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section Ill.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section m.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through ®lllil!l\.1~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from 1NW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that applv): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~~~~1f1!~~-

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. TypefO/o cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: llilf.!lll!Jt~ 
Tributary gradient {approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: m~iJ[J1j~~! 
Estimate average number of flow events in review area/year: !:l!ieJ!I!:?!\11 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: JJ~M!iml Characteristics: 

Subsurface flow: l't:J~j~¥1- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
D multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

D High Tide Line indicated by: ~ Mean High Water Mark indicated by: 
0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 

6A natural or man-made discontinuity in the OHVfM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). "Where there is a break in the OHWM that is 
unrelated to the water body's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break 
7Ibid. 



D Wetland fringe. Chara~..-.-~Istics: 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flo~ Relationship with Non-TNW: 
Flow is: :§[~1!l1\.i!. Explain: 

Surface flow is: !!!!!m~~ 
Characteristics: 

Subsurface flow: !i!i!KilJ!il!!l Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

D Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate ap]lfO:<imate wcan<m of wetland as within the ll~tl!~i floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: mlil~l 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? (Y;N) Size Cin acres) Directly abuts? (Y/N) 

Summarize overall biological, chemical and physical functions being performed: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and liii::cycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut tbe RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IIJ.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
E1iiJ TNWs linear feet width (ft), Or, acres. 
~Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. m Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 
indicating that tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
E1iiJ Tributary waters: linear feet width (ft). 
J]fl Other non-wetland waters: acres. 

Identizy type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
{§31_ Watcrbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus vv:ith a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
E1iiJ Tributary waters: linear feet width (ft). 

8See Footnote # 3. 



fll Other non-wetland wate.~. acres. 
Identicy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
(iJ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

£@ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

fZUj Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
:ffiEl Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
l]gJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or m Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
:Jil. Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

tiNfj_ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
@] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
fiE· which are or could be used for industrial purposes by industries in interstate commerce. 
lil!\1 Interstate isolated waters. Explain: 
~ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Dill]· Tributary waters: linear feet width (ft). 
r;J· Other non-wetland waters: acres. 

ldenticy type(s) of waters: 
~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
ml If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
l1lfi Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in '"SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

fi_jf Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
:mf Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
tu Prior to asserting or declining C\VA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
1!£11 Non-wetland waters (i.e., rivers, streams): linear feet width (:ft). 
mJ Lakes/ponds: acres. 
!i' Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
11m Non-wetland waters (i.e., rivers, streams): linear feet, \vidth (ft). 
121!1 Lakes/ponds: acres. 
mJ Other non-wetland waters: acres. List type of aquatic resource: 
HIEJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in cao;e file and, 
where checked and requested, appropriately reference sources below): m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
fEa- Data sheets prepared/submitted by or on behalf of the applicant! consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

lli!J Data sheets prepared by the Corps: 
~ Corps navigable waters' study: 
!il] U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

&i U.S. Geological Survey map(s). Cite scale & quad name:NC- Statesville West. 
[illJ USDA Natural Resources Conservation Service Soil Survey. Citation: 
~ National wetlands inventory map(s). Cite name: 
~ State/Local wetland inventory map(s): 
~ FEMA!FIRM maps: 
if 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~- Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
t]] Previous detennination(s). File no. and date of response letter: 
!il] Applicable/supporting case law: 
ll1Nlt Applicable/supporting scientific literature: 
Jill1l. Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERM]J',, ;ON FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional 
Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A, REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 15, 
2013 

R DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02223, NCDOT I Attn: Mike Holder 

C PROJECT LOCATION AND BACKGROUND INFORMATION: This project is located where Trent McSwain Road 
crosses the Bowens River, approximately 0.2 mile west of the intersection of Trent McSwain Road and Bentley Road in Shelby, 
Cleveland County, NC Coordinates are: 35.1931 N -81.5488 W. 

State: NC County/parish/borough: Cleveland City: Shelby 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.1931 N-
81.5488 w 
Universal Transverse Mercator: 
N arne of nearest waterbody: Bowens Creek 
Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: Bowens River flows to the 
Atlantic Ocean via the Broad River, the Congaree River and the Santee River. Tfie Broad River is navigable-in-fact in 
South Carolina. 
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad Watershed, Santee Basin, HUC: 03050105 
£81 Check if map/diagram of review area and/or potential jurisdictional areas is/arc available upon request. 
[@11 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D, REVIEW PERFORMED FOR SITE EVALD A TION (CHECK ALL THAT APPLY): m 01Iice (Desk) Determination. Date: November 15,2013 
fE£1_ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A, RHA SECTION 10 DETERMINATION OF JURISDICTION, 

'lfiere 
in the 

1:§] 
Hill 

"navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

Uti TNWs, including territorial seas 
Ia Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
I® Non-RPWs that flow directly or indirectly into TNWs 
U2I Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
El1J Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
lEitf Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
liE Impoundments of jurisdictional waters 
§I Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 218linear feet: 9 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: l!)~~j!l)ji~_l!\t~!~~(f!.I'!~Ml 
Elevation of established OHWl\.1 (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes ofthis form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



mzl Potentially jurisdictional w.... . s and/or wetlands were assessed within the review a.. __.and determined to be not 
jurisdictionaL Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section IU.D.l.; otherwise, see Section IJI.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTN\Vs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section ID.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD Will require additional data to 
determine ifthe waterbody has a significant nexus with a TN\V. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section Ill.B.l for the tributary, Section TII.B.2 for any onsite 
wetlands, and Section DJ.B.3 for all wetlands adjacent to that tributary, both on site and offsite. The determination 
whether a significant nexus exists is determined in Section m.c below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual raintaU: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TN\V: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through ~J~!.j#~f tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters arc river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as ~iate boundaries. Explain: 

Identify flow route to TNW5
: 

1'ributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man~altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~lCJfl~~J. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 V egctation. Type/% cover: 
0 Other. Explain: 

Tributary conditionJstability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ~f~R!;~!~f 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: ~~~R::,t;~~~ 
Estimate average number of flow events in review area/year: j:ljj[~j!]r,;j: 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: fr~~~~$~. Characteristics: 

Subsurface flow: :fl¢J#:f1jS_t. Explain fmdings: 
0 Dye (or oth~~)-t~~t performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
D leaflitter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWI\.1 were used to determine lateral extent of CW A jurisdiction (check all that 

l§1l High Tide Line indicated by: l§1l 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 

6A natural or man~made discontinuity in tl1e OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OH"WM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or 01rough a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Wetland fringe. Chara.._. ~1stics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship "With Non-TNW: 
Flow is: !i;!9)l;]!?:!~l Explain: 

Surface flow is: Ji:~~~}l 
Characteristics: 

Subsurface flow: ~~~~l:ijl Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn area<>. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if anyJ 
All wetland(s) being considered in the cumulative analysis: ~Jjf~~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY/N) Size (in acres) Directly abuts? CY IN) 

Summarize overall biological, chemical and physical functions being performed: 

Size Cin acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TN\V. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rupanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or f1ood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifCcycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TN\V? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain tlndings of presence or absence of significant nexus below, ba.;;ed on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
I@ TNWs: linear feet width (ft). Or, acres. 
@!)Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
l~l Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics 
of the stream provided by the applicant. 

Tributaries ofTNW where tributaries have continuous f1ow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section IILB. Provide raiionale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
181 Tributary waters: 218 linear feet 9 width (ft). 
I§] Other non-wetland waters: acres. 

IdentifY typc(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
E!J, Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

8Sce Footnote# 3. 



filW Tributary waters: __ dear feet width (ft). 
llifl Other non-wetland waters: acres. 

ldentizy type( s) of waters: 

4. )Vetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
@I Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

1EI} Wetlands directly abutting an RPW where tributaries typically How ycar-rmmd. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

{jlij Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
ffi] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictional. 
Data supporting this conclusion is provided at Section lll.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at S~ction III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.,'' or 
@ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
mill Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD A~'FECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

Jm which arc or could be used by interstate or foreign travelers for recreational or other purposes. 
fill: from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 

~.·;_·.~:.;. Interstate isolated waters. Explain: 
lim Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
00 Tributary waters: linear feet width (ft). 
~ Other non~ wetland waters: acres. 

ldentizy type(s) of waters: 
!§LI; Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
_mt If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
B Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," tl1e review area would have been regulated based 
solelv on the "Migratory Bird Rule" (MBR). 

1£21 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

9 To complete the analysis refer to the key in Section IILD.6 ofthc Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Raprmos. 



ffil Other: (explain, '· A,ot covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
ffiN Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
[lEI: Lakes/ponds: acres. 
l§f Other non-wetland waters: acres. List type of aquatic resource: 
121l Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
lim Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
gEJ Lakes/ponds: acres. 
fiS1- Other non-wetland waters: acres. List type of aquatic resource: 
lli!l Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for .JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
j3:l Maps, plans, plots or plat submitted by or on behalf of the applicant! consultant: 
ffi Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 

[fl Data sheets prepared by the Corps: 
fill Corps navigable waters' study: 
0'l U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC- Blacksburg North. 
ffiill USDA Natural Resources Conservation Service Soil Survey. Citation: 
ffi National wetlands inventory map(s). Cite name: 
@ State/Local wetland inventory map(s): 
D FEMAIFIRM maps: 
JIJ]' 100-ycar Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
!Eil Photographs: !Eil Aerial (Name & Date): 

or [2J Other (Name & Date):photographs submitted by applicant. 
lliiJ Previous determination(s). File no. and date of response letter: 
ffi] Applicable/supporting case law: 
!lill Applicable/supporting scientific literature: 
ffiil Other infommtion (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMIL .. fiON FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional 
Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 26, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESA W-RG-A, 2013-02082, Rebecca Carr 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: This project is located on Lake Norman at 16825 
Jetton Road in Cornelius, Mecklenburg County, NC. Coordinates are: 35.4718 N -80.9313 W. 

State: NC County/parishJborough: Mecklenburg City: Cornelius 
Center coordinates of site (laUlong in degree decimal fonnat): Latitude & Longitude in Decimal Degrees: 35.4718 N-
80.9313 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Lake Norman 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Lake Nonnan flows to the 
Atlantic Ocean via the Catawba River and the Santeee-Cooper River. The Catawba River is navigable-in-fact at the Mt. 
Island Lake Dam. 
Name of watershed or Hydrologic Unit Code (1-IUC): Upper Catawba Watershed, Santee Basin, HUC: 03050101 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
141!{ Check if other sites (e.g., ofTsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Detennination. Date: November 26, 2013 
1121· Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There '"navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

Eillf Waters subject to the ebb and flow of the tide. 
IIT2I Waters arc presently used, or have been used in the past, or may be susceptible fOr use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There '"waters of the US" within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~ TNW s, including territorial seas 
@ Wetlands adjacent to TNWs 
I§!} Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
rnl1 Non-RPWs that flow directly or indirectly into TNWs 
mJ Wetlands directly abutting RPWs that How directly or indirectly into TNWs 
ffi:] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into 1NWs 
lim: Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs · 
m!ll Impoundments of jurisdictional waters 
E!§l Isolated (interstate or intra..'>tate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or 0.06 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: i!li§:ir~!l:~ii!!ll~~~]i!lf~~il£tj 
Elevation of established OH\VM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



fit Potentially jurisdictional wah. d.Dd/or wetlands were aSsessed within the review an ...... nd determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections lli.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: Lake Norman. 

Summarize rationale supporting determination: Lake Norman is a large impoundment of the Catwaba River which is a 
Section 10 navigable-in-fact Water of the US just downstream at the Mt. Island Lake Dam. This lake serves a 
variety of in-state and out-of-state recreational and buisncss activities. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "'relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section Ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section m.B.l for the tributary, Section UI.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section lll.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into 1NW. 
D Tributary flows through :g)~~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from 1NW. 
Project waters arc aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West 



apply): 

Jdentt}; _dow route to 'INW5
: 

Tributary stream order, iflmown: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
A veragc width: feet 
Average depth: feet 
Average side slopes: ~~~~t. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

0 Concrete 
0Muck 

0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: ~~~i~f~f 
Tributary gradient (approximate average slope): % 

(c) Flow: 

i~~~~:? ::;:~dec~!:~!~~~[! events in review area/year: !fJJ~~~l!'! 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ;m~!{l~l~i· Characteristics: 

Subsurface flow: ;g~~l(~~~. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWI\.1.7 Explain: 

If factors other than the OllWM were used to determine lateral extent of CWAjurisdiction (check all that 

!lEI High Tide Line indicated by: lllll 
0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which tlows through the review area, to tlow into tributary b, whlch then flows into 
TNW. 
6A natural or man-made discontinuity in the OH\Vtvf does not necessarily sever jurisdiction (e.g., where the stream temporarily tlows 
underground, or where the OHWM has been removed by development or agricultural practices). \¥here there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General flow Relationship with Non-TNW: 
Flow is:~.~.~. Explain: 

Surface flow is: !'Jl[""~~~ 
Characteristics: 

Subsurface flow: Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by benn/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles fi"om TNW. 

of wetland as within the ~\lll!ll;!!l~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general· 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, ifknown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: i§i£~~\ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Diiectly abuts? (Y /N) Size (in acres) Directly abuts? (YIN) Size (in acres) 



Sunm,~1Ze overall biological, chemical and physical functio,.v oeing performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!i] TNWs: linear feet width (ft), Or, acres. 
,~Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
DdlJ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
ji] Tributary waters: linear feet width (ft). 
ffitl Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

8See Footnote# 3. 



Provide estimates for jurisdictional waters within the review area (check all thai apply): 
@I Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

ldentifytype(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~, Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. m- Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perem1ial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

fiOOI Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section JILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. m Wetlands that do not direcily abut an RPW, but when considered in combination with the tributary to which they 
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
;@ Demonstrate that impoundment was created from "waters of the U.S.," or 
EliJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
BiJ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

Dl- which are or could be used by interstate or foreign travelers for recreational or other purposes. 
mJ from which fish or shellfish arc or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
m_ Interstate isolated waters. Explain: m Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
_Dfm Tributary waters: linear feet width (ft). 
IiJ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
l!!ll Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
~ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
mJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

9 To complete the analysis refer to the key in Section UJ.D.6 of the Instructional Guidebook. 
10 Prior to assei-ting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Ropanos. 



0 Prior to tht.- . ...n2001 Supreme Court decision in "SWANCC," the ,_<Jew area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

ffiiT Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
@) Other: (explain, if not covered above): 

Provide acreage estimates fOr non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
JEll Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
ffilJ Lakes/ponds: acres. 
Lli)' Other non-wetland waters: acres. List type of aquatic resource: 
llmJ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a fmding is required for jurisdiction (check all that apply): 
(ill- Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
l5i Lakes/ponds: acres. 
Efff Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
® Maps, plans, plots or plat submitted by or on behalf of the applicanUconsultant: 
1£1 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

(;ill~. Data sheets prepared by the Corps: 
~ Corps navigable waters' study: 
J~l U.S. Geological Survey Hydrologic Atla..<;: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

Cill U.S. Geological Survey map(s). Cite scale & quad name:NC- Lake Norman South. 
I§ USDA Natural Resources Conservation Service Soil Survey. Citation: 
(IT~ National wetlands inventory map(s). Cite name: 
bEl State/Local wetland inventory map(s): 
lili'l FEMA/FIRM maps: 
[i§ 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: 18] Aerial (Name & Date):Ortho. 

or t2J Other (Name & Date):pictures of area submitted by applicant. 
Ell. Previous determination(s). File no. and date of response letter: 
mill Applicable/supporting case law: 
[@ Applicable/supporting scientific literature: 
ITilJ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMJt . . iiON FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional 
Guidebook. 

SECTION I: BACKGROUND JNFORMA TION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): December 5, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02309, NCDOT I Attn: Mike Holder 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: This project is located where Mitch Road crosses a 
UT to Hunting Creek, approximately 1200 LF north of the intersection of Mitch Road and Jackie Lane in Statesville, Iredell 
County, NC Coordinates are: 36.0424 N -80.8723 W. 

State: NC County/parish/borough: Iredell City: Shelby 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 36.0424 N-
80.8723 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Hunting Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: The UT to Hunting Creek 
flows to the Atlantic Ocean via Hunting Creek, the South Yadkin River, the Yadkin River and the Pee Dee River. D1e Pee 
Dee River is navigable-in-fact at the Blewett Falls Dam. 
Name of watershed or llydrologic Unit Code (HUC): South Yadkin Watershed, Upper Pee Dee Basin, HUC: 03040102 
lgl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
~till] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
@_ Office (Desk) Determination. Date: December 5, 2013 
lli! Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

El] 
lffiJ 

"navigable waters of the US." within Rivers and Harbors Act (RliA) jurisdiction (as defined by 33 CFR part 329) 
area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

(2ill_ TNWs, including territorial seas 
ffij Wetlands adjacent to TNWs 
l8f Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
filEJ Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
lLH_ Wetlands adjacent to but not directly abutting RPWs that How directly or indirectly into TNWs 
EJjJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
§ Impoundments of jurisdictional waters 
I§] Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 200linear feet: lOwidth (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: OO:~J'il~Ji§jl~j'i};y!ll!l~ID'.~l 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section IJI below. 
2 For purposes of this form, an RPW is defined a') a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



ltiU Potentially jurisdictional waL and/or wetlands were assessed within the review ac. _._od detennined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assertjurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TN\V, 
complete Section Ili.A.l and Section lli.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section lii.B below. 

1. TNW 
Identify 1NW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to 1'NW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are '"relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section 1Jl.D.2. lf the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section lU.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TN\Vs that flow directly or indirectly into TN\V 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into TNW. 
D Tributary flows through ;EJtii~J$! tributaries before entering TNW. 

Project waters arc river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (strmght) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: fj~Ht~~i-

Primary tributary substrate composition ( cbeck all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., higbly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: !;f)£1!'\I.Ci~J 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: mPJt?!¥~~! 
Estimate average number of flow events in review area/year: ~Xl'~ii§~ 

Describe flow regime: 
Other infonnation on duration and volume: 

Surface flow is: i!!~~i~J. Characteristics: 

Subsurface flow: -?:!~:Jtl!!J. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction ofterrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

0 other (list): 
0 Discontinuous OH\VM.7 Explain: 

Jffactors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that 

D High Tide Line indicated by: D 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 

6A natural or man-made discontinuity in the OHW:M: does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in fue OH\VM that is 
unrelated to fue waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), fue agencies will look for indicators of flow above 
and below the break. 
71bid. 



0 Wetland fringe. Charac.__ .sties: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN\V 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General \low Relationship with Non-TNW: 
Flow is: '!!!:~Jil:llii\i. Explain: 

Surface flow is: ?.JS[~'~] 
Characteristics: 

Subsurface flow: !f~ftl001j~l Explain findings: 
D Dye (or other) lest performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by bennlbarrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate apllro:<:irrmte l~cation of wetland as within the m~~j floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~i~~~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y/N) 

Summarize overall biological, chemical and physical functions being performed: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TN\V, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity ofthe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: · 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section lll.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
§] TNWs: linear feet width (ft), Or, acres. 
Jm Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNW"s. 
t8J Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics 
of the stream provided by the applicant. USGS map shows a blue line stream with over a 600 acre drainage area 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IIl.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
fill1 Tributary waters: linear feet width (ft). 
filll Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
tsl Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has; a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

8See Footnote# 3. 



Uf[ Tributary waters: ~ar feet width (fi). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TN\Vs. 
lffi Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
- . ~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section lll.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

IEJ_ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section ll.LB and rationale in Section IU.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
mJ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
;@l Wetlands adjacent to such waters, and have when considered in combination with the tributal)' to which they arc 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section Ill C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
:ffi3 Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
fiE} Demonstrate tl1at water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

llZI] which are or could be used by interstate or foreign travelers for recreational or other purposes. m from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
[ill~ Other factors. Explain: 

]dentify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
@ Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 
liZ!1l Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
_fjgl lf potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
lli.J Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

~- Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

9 To complete the analysis refer to the key in Section Ill.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review eonsistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



f2l Other: (explain, ... dOt covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
[i£ll Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
(il Lakes/ponds: acres. 
liD Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a fmding is required for jurisdiction (check all that apply): 
Jlilll Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
@ Lakes/ponds: acres. 
mill Other non-wetland waters: acres. List type of aquatic resource: 
[ill Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
:where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
-~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

[illJ Data sheets prepared by the Corps: 
mf- Corps navigable waters' study: 
.EEl U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit IDJC maps. 

18]_ US. Geological Survey map(s). Cite scale & quad name:NC- Brooks Crossroads. 
fSl USDA Natural Resources Conservation Service Soil Survey. Citation: 
IElJ National wetlands inventory map(s). Cite name: 
[ill State/Local wetland inventory map(s): 
!ill FEMA/FIRM maps: 
~ 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
lli:J Photographs: lSI Aerial (Name & Date):Ortho. 

or IS] Other (Name & Date):site photos provided by the applicant. 
Efl1 Previous detennination(s). File no. and date of response letter: 
111m Applicable/supporting case law: 
IJ[] Applicable/supporting scientific literature: 
~ Other information (please specify): USGS map shows a blue line stream with over a 600 acre drainage area. 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINA~~JN FORM 
U.S. Army Corps ofEngineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): December 3, 2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, City of Monroe/ Attn: Chris Plate, SAW-2012-01470 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The site is located at the northern end of the runway, west of 
Teledyne Road at the Charlotte-Monroe Executive Airport in Monroe, Mecklenburg County, North Carolina. 

State: NC County/parish/borough: Mecklenburg City: Monroe 
Center coordinates of site (latflong in degree decimal fonnat): 35.0249 I -80.6114 
Universal Transverse Mercator: 
Name of nearest waterbody: Dry Fork Creek 
Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: Dry Fork Creek flows to the Atlantic 
Ocean via Bearskin Creek, Richardson Creek, the Rocky River and the Pee Dee River. The Pee Dee River is a Section 10 navigable 
water at the Blewett Falls Dam. 
Name of watershed or Hydrologic Unit Code (HUC): Rocky Watershed; Upper Pee Dee Basin(03040l 05) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
fi: Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
@ Office (Desk) Determination. Date: December 3, 2013 
lllJI Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~liiJff!§: "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

11] Waters subject to the ebb and flow of the tide. 
niDI Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

fililll TNWs, including territorial seas 
lllJI Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPW s) that flow directly or indirectly into TNW s 
fiill1 Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
fjg Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
00 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
m1} Impmmdments of jurisdictional waters 
fi%1 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1115linear feet: width (ft) and/or acres. 
Wetlands: 0.02 acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~~>)Ufliiil!!Jii!~i~lf! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

lli±J Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictionaL 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
1 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows yeaHound or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section llLF. 

5 



A. TNWs AND WETLANDS ADJACENT 1 •"NWs 

The agencies will assert jurisdiction over TNW"s and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section IJI.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section UI.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. lithe aquatic resource is not a TN\V, but has year-round 
(perennial) flow, skip to Section UI.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its 3djacent wetlands, or both. Ifthe JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section IU.B.2 for any onsite wetlands, and Section m.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into TNW. 
D Tributary flows through Jlf!::lJ~ll tributaries before entering TNW. 

Project waters are river miles from 1NW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters arc aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: IJ~IDj]Ji~!l-

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
0 Otber. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ii~~ll[~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~~~!!![~ 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: fl'~}j!J]li~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: !?J,~jj!lj~. Characteristics: 

Subsurface flow: ~~g~~§l. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators tbat apply): 

D clear, natural line impressed on the bank 0 the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
0 vegetation matted down, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
0 sediment deposition 0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in plant community 
0 otbcr (list): 

0 Discontinuous OH\\TM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
ll!l High Tide Line indicated by: llJll Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fme shell or debris deposits (foreshore) 0 physical markings; 
0 physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 otl1er (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fishlspawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain fmdings: 
0 Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the OH\VNf does not necessarily sever jurisdiction (e.g., where the stream temporarily flows m1derground, or where 
the OHWJ\.1 has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 

7 



2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characterbtics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: f~l'~l 
Characteristics: 

Subsurface flow: !f!i!!!li];w. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as \Vithin the !l!J~~]!i floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brmvn, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, ifknown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain fmdings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: !i:*:~I;i 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (Y/N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemica~ physical, and biological integrity 
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of a TNW. Fo.- each of tht A...,Jlowing situations, a significant nexus exists iftht ._.tbutary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a 1N\V? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIJ.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Iilli TNWs: linear feet width (ft), Or, acres. 
~Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~l Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Based on the geomorphological, biological and hydrological chafactoristics of the stream provided by 
the consultant and verified in the field by the COE. See the corresponding Strean1 Quality Assessment Worksheets for more 
information on channel characteristics .. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
lilll Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
rn!!l Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Iilli Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

8See Footnote# 3. 
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4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~··- JBa Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: All wetlands on the site meet the hydrophytic vegetation, wetland hydrology, and hydric soil 
criteria of the 1987 Corps of Engineers Wetland Delineation Manual and the lnterim Regional Supplement to the Corps 
of Engineers Wetlands Delineation Manual: Eastern Mountain and Piedmont Region and are contiguous with aRPW. 

m Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
., seasonal in Section Ill.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 

abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~~· Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered jn combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section IJJ.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created ifom "waters of the U.S.," or 
E@ Demonstrate that water meets the criteria for one of the categories presented above (1 ~6), or 
II!! Demonstrate that water is .isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPL ¥): 10 

OJ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Jim which are or could be used for industrial purposes by industries in inter::.i:ate commerce. 
00 Interstate isolated waters. Explain: . 
lJJI Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Jil Tributary waters: linear feet width (ft). 
1m Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
II; Jf potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
lfl Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

ift Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
mR Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section ITI.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdietion based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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Provide acreage estimates fo.L ~ton-jurisdictional waters in the review area, where thv .,ule potential basis of jurisdiction is the :MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
Jm Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
ffiiD_ Lakes/ponds: acres. 
Iilli Other non-wetland waters: acres. List type of aquatic resource: 
llli1t Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
£llil Non-wetland waters (i.e., rivers, streams): linear feet, width (ft.). 
[IDl Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
§ll Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
_al1d requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:. 
§ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

:ffil Data sheets prepared by the Corps: 
EiliJ Corps navigable waters' study: 
·rnu U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Bakers 
ng} USDA Natural Resources Conservation Service Soil Survey. Citation: 
Q9 National wetlands inventory map(s). Cite name: 
IillJ State/Local wetland inventory map(s): 
filii FEMA/FIRM maps: 
ffij 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
@I Photographs: rz1 Aerial (Name & Date):Ortho. 

or [8J Other (Name & Date):site photos submitted by the applicant. 
1I8 Previous dctermination(s). File no. and date of response letter: 
llirn; Applicable/supporting case law: 
lillil Applicable/supporting scientific literature: 
rng Other information (please specify):Stream shows as named blue line on USGS Bakers Quad. 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 

11 



APPROVED JURISDICTIONAL DETERMINA TJON FORM 
U.S. Anny Corps ofEngineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): December 9, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02322, John Kennedy 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Cleveland City: Shelby 
Center coordinates of site (laUlong in degree decimal format): 
81.461759 w 

Latitude & Longitude in Decimal Degrees: 35.301538 N, 

Universal Transverse Mercator: 
Name of nearest water body: Buffalo Creek (Moss Lake) 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource ilows: Broad River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad (03050105) 
[gl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
La Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a dift'erent JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: December 9, 2013 
rnJ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CfR part 329) 
in the review area. [Required) 

f3 Waters subject to the ebb and flow of the tide. 
nJ" Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (a<> defined by 33 CFR part 328) in the review area. [Requiredl 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

Jill TNWs, including territorial seas 
lillJ: Wetlands adjacent to TNWs 
~- Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
IE_ Non-RPWs that flow directly or indirectly into TN\Vs 
I]B Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
I§J Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
fEU Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
c.5i Impoundments of jurisdictional waters 
tlillj Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or 2 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~~-b:ti~~~It1Y:;Q~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

fill Potentially jurisdictional waters and/or wetlands were a<>sessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes ofthis form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or ha~ continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNW"s and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is ·a wetland adjacent to a TNW, complete 
Sections Ul.A.l and 2 and Section lli.D.l.; otherwise, see Section JII.B below. 

l. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapmws have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section fii.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. Ifthe JD 
covers a tributary with adjacent wetlands, complete Section lll.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and oflsite. The determination 
whether a significant nexus exists is determined in Section IILC below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: ~~)"3f~t 
Drainage area: ~{~-~'[.~! 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into _TNW. 
D 'fributary flows through _l!_!£\{!~~i tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are ·.aerial (straight) miles from TNW. 
Project waters arc aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man·altercd). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributaty b, which then flows into 
TNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~~~~;'!li!tl· 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffie/pool complexes. Explain: 

Explain: 

Tributary geometry: f:i~f!l!§j 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~~£1J[fj~~ 
Estimate average number offlo.:V events in review area/year: ~!~lnf~( 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: fi~~J$,'f. Characteristics: 

Subsurface flow: fl£:M:1!?~~- Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaflitter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence oflitter and debris 
destruction ofterrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

0 water stalling D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

0[ High Tide Line indicated by: 1£21 
D oil or scum line along shore objects 
0 fmc shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 

6A natural or man-made discontinuity in the OHW11 does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OH'iVM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-'fNW: 
Flow is: ifc~i!li!ll~i· Explain: 

Sur13.ce flow is: FJ~I~ill 
Characteristics: 

Subsurface flow: lR'i~M.~'f~. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, ifkno\vn: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any2 
All wetland(s) being considered in the cumulative analysis: _f:t(~m] 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY/N) Size Cin acres) Directly abuts? CY /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 



physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, trut are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in theRapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of po'uutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
j:ljj TNWs: linear feet width (ft), Or, acres. m Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
J8ll Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial 
Buffalo Creek (Moss Lake) exhibits indicators of ordinary high water marks (OHWM) including developed bed 
and bank, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment 
sorting and deposition. Buffalo Creek (Moss Lake) is depicted as a solid blue line on the USGS 7.5 minute 
quadrangle map Waco and the most current Natural Resource Conservation Service Soil Survey for Shelby 
County. Solid blue line features on these mapping conventions typically represent perennial streams. Perennial 
flow has been observed by Corps representatives during numerous visits to Shelby, North Carolina vicinity. 

tl Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section UI.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
flm Tributary waters: linear feet width (ft). 
® Other non-wetland waters: 2 acres. 

IdentifY type(s) of waters: Moss Lake (Buffalo Creek). 

3. Non-RPWs8 that flow directly or indirectly into TNW"s. 
I] Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
j:ljj Tributary waters: linear feet width (ft). 
1ITl Other non-wetland waters: acres. 

8See Footnote# 3. 



Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

llifuf Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Uill} Wetlands directly abutting an RPW where tributaries typically Dow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~- Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

arc adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section lll.C. 

Provide acreage estimates for jurisdk:tional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNW"s. 
~ Wetlands adjacent to such waters, and have when considered in combination -with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. lmpoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
@ Demonstrate that impoundment was created from "waters of the U.S.," or m Demonstrate that water meets the criteria for one of the categories presented above (1-6), or Moss Lake was 

formed by the impoundment of Buffalo Creek, a RPW at the project location. 
f1IDl Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLA TED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y):10 

F. 

~- which are or could be used by interstate or foreign travelers for recreational or other purposes. 
fifill' from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
m! which are or could be used for industrial purposes by industries in interstate commerce. 
DJill Interstate isolated waters. Explain: 
II Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
m Tributary waters: linear feet width (ft). 
i]lf Other non-wetland waters: acres. 

Identify type(s) of waters: 
§ Wetlands: acres. 

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

.~!Ell 

"""'_' .. ·.? ~ 

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and El) A 
HQ for review consistent with the process described i.n the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use ofwatcr for irrigated agriculture), using 
best professional judgment (check all that apply): 
llfil, Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
£biJ Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
ffi] Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
11@ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~ Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
E£1 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
@ Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant: 
fm" Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 

bZJ Data sheets prepared by the Corps: 
(§ill Corps navigable waters' study: 
Jlllil U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

[g) U.S. Geological Survey map(s). Cite scale & quad name: Waco. 
~- USDA Natural Resources Conservation Service Soil Survey. Citation: Cleveland County, NC. 
JEil National wetlands inventory map(s). Cite name: 
Il]l State/Local wetland inventory map(s): 
ill FEMAIFIRM maps: 
~ 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Otlrer (Name & Date): 
l@ Previous detennination(s). File no. and date of response letter: 
(@II Applicable/supporting case law: 
ErrJ- Applicable/supporting scientific literature: 
l]tl Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): December 9, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02149, NC Wildlife Resources 
Commission I Attn.: Amanda Bush on 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Swain 
Center coordinates of site (lat/long in degree decimal format): 
83.5139 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Little Tennessee River 

City: Needmore Community 
Latitude & Longitude in Decimal Degrees: 35.32779 N, 

Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (IDJC): Upper Little Tennessee River (06010202) 
}gi Check if map/diagram of review area and/or potential jurisdictional area.'> is/are available upon request. 
fji2f Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
11£1. Office (Desk) Determination. Date: December 9. 2013 
~ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There~~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in 
the review area. [Required] 

@I Waters subject to the ebb and flow of the tide. 
-~ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: The Little Tennessee River is a section 10 River below the Main Street Bridge in Franklin, NC, 
which is upstream of the site. 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There i~~~~ "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. 
[Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

fm 1NW s, including territorial seas 
~ Wetlands adjacent to TNWs 
lilSl Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
llili} Non-RPWs that flow directly or indirectly into TNWs 
fW Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
IE!J: Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
00. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
{j§ Impoundments of jurisdictional waters 
nQ1 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: linear feet: width (:ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: E~~J~\~~K'6Y£Q~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check ifapplicable):3 

[£) Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
1 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
'"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section Ul.DJ. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections ill.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: Little Tennessee River. 
Summarize rationale supporting determination: Very large watershed, waterway can and has and does support 

navigation of non-motorized and motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section IIJ.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section Hl.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD wiJI require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section lli.B.l for the tributary, Section )IJ.B.2 for any onsite 
wetlands, and Section ID.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

l. Characteristics of non-TN\Vs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: ~~~:00.1§]: 
Drainage area: B'E~~~i~11 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with 1NW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through ;g[~~~~l tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters arc aerial (straight) miles from TNW. 
Project waters arc aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: . feet 
Average side slopes: J!~~RJOOJl~. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/rif:flelp_ool complexes. Explain: 
Tributary geometry: !'4~1![~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: ;ij~~OOJill 
Estimate average numb~~"~f·fl;;~ events in review area/year: ~~~~!$t 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: J:iJ\al!i~[i. Characteristics: 

Subsurface flow: f;Jf~Jij~. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all !hat apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

0 other (Jist): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

IJlll High Tide Line indicated by: @ 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHW1v1 that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break 
7Ibid. 



D fishlspawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Charac~eristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: jj~i!!J\ij!. Explain: 

Surface flow is: J?:~RJ~~ 
Characteristics: 

Subsurface flow: ifJm1:tft~!. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adiacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic coillJection. Explain: 
D Ecological connection. Explain: 
D Separated by benn!barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Project wetlands 
Project waters 
Flow is from: : 
Estimate approximate location of wetland as within the ~~IJ·~~i!floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitatfor: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ;gl~!ltff§Jl 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y/N) Size (in acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SJGNU'JCANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TN\V. For each of the following situations, a significant nexus exists if the tributary, in 



combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TN\V. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifccycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the INW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity ofthe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, hased on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
ID INWs: 600 linear feet 150 width (ft), Or, acres. 
rnJ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
:Gill Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. ProVide data and rationale 

indicating that tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
ffi1 Tributary waters: linear feet width (ft). 
I]U Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
Ei!l Watcrbody that is not a TNW or an RPW, but flows directly or indirectly into a INW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
IB Tributary waters: linear feet width (ft). 
lSlf Other non-wetland waters: acres. 

Identizy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
B] Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

@ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

1@. Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section TILB and rationale in Section IIJ.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
R3 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide acreage e::.iimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
J@' Demonstrate that impoundment was created from "waters of the U.S.," or m Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
~ Demonstrate ihat water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y): 10 

U2J_ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
b[l from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
fi±] which are or could be used for industrial purposes by industries in interstate commerce. 
tEill_ Interstate isolated waters. Explain: 
JJm Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
lii3 Tributary waters: linear feet width (ft). 
fi]] Other non-wetland waters: acres. 

Identity type(s) of waters: 
fl]l Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
fim If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

JE!l Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
IJ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
.MER factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
lli[l Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~ Lakes/ponds: acres. 
ll3SJ Other non-wetland waters: acres. List type of aquatic resource: m w ctlands: acres. 

~To complete the analysis refer to the key in Sectionlll.D.6 of the Instructional Guidebook. 
Itl Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
!illi1 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
B;J Lakes/ponds: acres. 
I£21, Other non-wetland waters: acres. List type of aquatic resource: 
till Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
E8J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
B£1 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

Bill' Data sheets prepared by the Corps: 
[ill Corps navigable waters' study: 
[]I U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Wesser. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Swain County, NC. 
~ill] National wetlands inventory map(s). Cite name: 
'E] State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
EEl I 00-year Floodplain Elevation is: (National Gcodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or 0 Other (Name & Date): 
ill Previous dctcrmination(s). File no. and date of response letter: 
[I Applicable/supporting case law: 
fill] Applicable/supporting scientific literature: 
[g Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURlSDJCTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the ID form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (.ID): December 10,2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Western Carolina University, Attn.: Joe Walker, III, 
2013-02323 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Jackson 
Center coordinates of site (lat/long in degree decimal format): 
Universal Transverse Mercator: 
N arne of nearest waterbody: Cullowhee Creek 

City: Cullowhee 
35.314661 N, 83.186719 W 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource ilows: Tuckasegee River 
Name of watershed or Hydrologic Unit Code (HUC): Tuckasegee River(06010203) 
[E)_ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
~ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Ellif Office (Desk) Determination. Date: 
J8l Field Determination. Datc(s): September 17, 2013 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

'lbere "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [RequiredJ 

[it3 Waters subject to the ebb and flow of the tide. 
EJj Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as dcfmed by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

@ TNWs, including territorial sea._<; 
(gfrf Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
ll21 Non-RPWs that flow directly or indirectly into 1NWs 
18) Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
GJi Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
tE} Impoundments of jurisdictional waters 
1liJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 694linear feet: 5- 10 width (ft) and/or acres. 
Wetlands: 0.43 acres. 

c. Limits (boundaries) of jurisdiction based on: ~]2~~~~!~:~tJ~nll\l~ij'!l;~ 
Elevation of established OHWM (ifkno~n): 

2. Non-regulated waters/wetlands (check if applicable):3 

E3lJ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section ITI below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section ITI.F. 
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A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section IH.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section lll.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typicaHy flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. Jfthe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IILB.t for 
the tributary, Section Ill.B.2 for any onsite wetlands, and Section Ili.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section UI.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 

~:~~=~;~::~: ~t!~ll 
Average annual rainfall: inches 
Average annual snowfall: inches 

"Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
D Tributary flows through r~"~~* tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters arc aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General'rributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 
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------------------------------~~------------------ ---------------, ----

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~-~~~~!~i. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry:!{~®~~! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~~~j~j:~~ 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: iJI!!\lJ~\1~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: f:l~~f~J~J. Characteristics: 

Subsurface flow: ~!£~f~'\~l Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent 0 sediment sorting 
D leaflitter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 

D water staining 0 abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHW1v1 were used to determine lateral extent of CW A jurisdiction (check all that apply): 
HID High Tide Line indicated by: {[} Mean High Water Mark indicated by: 
.. D oil or scum line along shore objects . D survey to available datum; 

0 fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, ifknown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average \\idth): 
D Wetland fringe. Characteristics: 
D Jlabitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

6A natural or man-made discontinuity in the 01-IWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to tl1e waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Jbid. 
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2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow_~elationsbip with Non-TN\V: 
Flow is: g:JpJll~~- Explain: 

Surface flow is: Jli/t!iil!l!iii 
Characteristics: 

Subsurface flow: !1f~1~t~!. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland AdJacency Determination with Non-TNW: 
0 Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/banier. Explain: 

(d) 
river miles from TN\V. 

; aerial (straight) miles from TNW. 

Estimate apJOfO•xirna1c Hlcanonofwetland as within the i,>;m~1ll}Jf~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, ifkrwwn: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if aniL,,,,~,,,"''' 
All wctland(s) being considered in the cumulative analysis: f:l!?R~!¥! 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size (in acres) Directly abuts? CY/N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TN\V. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
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wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNW s, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chenlical, or 

biological integrity ofthc TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
[l TNWs: linear feet width (ft). Or. acres. 
B) Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
_®_ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale indicating that 

tributary is perennial: 
Cullowhee Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and bank,. scour, 
presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and deposition, 
leaf litter washed away. Cullowhee Creek is depicted as a solid blue line on the USGS 7.5 minute quadrangle map Sylva 
North and the most current Natural Resource Conservation Service Soil Survey for Jackson County. Perennial flow has 
been observed by representatives of the Corps and USEPA during numerous site visits to the Cullowhee, North Carolina 
vicinity. 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictionaL Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
IB:J Tributary waters: 694 linear feet 5-10 width (ft). 
fili] Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
_1]8: Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it bas a significant nexus with a 

'JNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
l]j: Tributary waters: linear feet width (ft). 
_E[l Other non-wetland waters: acres. 

Identify type(s) of waters: 

8See Footnote# 3. 
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4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. m Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Flows directly into associated tributary. 

ffi2i Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.43 acres. 

5. \\_'etlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictional. Data supporting this 
conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
ITI] Demonstrate that impoundment was created from "waters of the U.S.," or 
j]]J Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
film' Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRlJCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLlJDING ANY 
StiCH WATERS (CHECK ALL THAT APPLY): 10 

~ which are or couJd be used by interstate or foreign travelers for recreational or other purposes. 
[l£1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
[Bil which are or could be used for industrial purposes by industries in interstate commerce. 
HillJ Interstate isolated waters. Explain: 
~ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Eilll Tributary waters: linear feet width (fi). 
E§l Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
tim~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
mJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
mil Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

-m Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
fiilEI Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
m_ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 

9 To complete the analysis refer to the key in Section Ili.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act .Jurisdiction Following Rapanos. 
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ITIT Lakes/ponds: acres. 
8:] Other non-wetland waters: 
Ell Wetlands: acres. 

acres. List type of aquatic resource: 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
_[i]_ Lakes/ponds: acres. 
@I Other non-wetland waters: acres. Jjst type of aquatic resource: 
JE] Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[g) Maps, plans, plots or plat submitted by or on behalf of the applicanUconsultant:. 
Q Data sheets prepared/submitted by or on behalf of the applicant/consultant 
- -- [8;] Office concurs \vith data sheets/delineation report. 

0 Office does not concur with data sheets/delineation report. 
[d Data sheets prepared by the Corps: 
@ Corps navigable waters' study: 
fill: U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

SJ: U.S. Geological Survey map(s). Cite scale & quad name: Sylva North 
I£] USDA Natural Resources Conservation Service Soil Survey. Citation: Jackson County, NC. 
JJ] National wetlands inventory rnap(s). Cite name: 
1±]' State/Local wetland inventory map(s): 
~ FEMAIPIRM maps: 
[§ 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
[] Previous dctc:rmination(s). File no. and date of response letter: 
!]] Applicable/supporting case law: 
[ill Applicable/supporting scientific literature: 
Ell Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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