This form

APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

should be completed by following the instructions provided in Section 1V of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION

A. REP

ORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 11/19/13

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:SAW-2012-00114 NCDOT/Howard Gap Road/TIP R-5207B/Div 143

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State

: NC County/parish/borough: Henderson  City: Fletcher

Center coordinates of site (lat/long in degree decimal format): Lat. 35.3890° N, Long. -82.4837° W.

Universal Transverse Mercator:

Name of nearest waterbody: UT to Byers Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad
Name of watershed or Hydrologic Unit Code (HUC): French Broad

X
O

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a

different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):

X
O

Office (Desk) Determination. Date: 11/19/13
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Pick List “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]

[0 waters subject to the ebb and flow of the tide.

[ waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

B. CWA

There Pick List “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

Explain:

SECTION 404 DETERMINATION OF JURISDICTION.

1. Waters of the U.S.

a.

C.

2.

Indicate presence of waters of U.S. in review area (check all that apply): *

TNWs, including territorial seas

Wetlands adjacent to TNWSs

Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs

Non-RPWs that flow directly or indirectly into TNWSs

Wetlands directly abutting RPWs that flow directly or indirectly into TNWs

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

Impoundments of jurisdictional waters

Isolated (interstate or intrastate) waters, including isolated wetlands

I o

Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 35 linear feet: 1 width (ft) and/or approx. acres.
Wetlands: acres.

Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known):

Non-regulated waters/wetlands (check if applicable):®
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purpo

ses of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”

(e.g., typically 3 months).

® Supportin

g documentation is presented in Section IlI.F.



SECTION I11: CWA ANALYSIS

A

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.1 and 2
and Section 11.D.1.; otherwise, see Section I111.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section I11.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[] Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?®;
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ silts [ sands [ concrete
[] Cobbles [] Gravel ] Muck
[] Bedrock [ Vegetation. Type/% cover:

[] other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) FElow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
] OHWMS® (check all indicators that apply):
[ clear, natural line impressed on the bank [] the presence of litter and debris
[J changes in the character of soil [] destruction of terrestrial vegetation
[ shelving [ the presence of wrack line
[ vegetation matted down, bent, or absent [] sediment sorting
[ leaf litter disturbed or washed away [ scour
[] sediment deposition [0 multiple observed or predicted flow events
[] water staining [] abrupt change in plant community
[ other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[0 High Tide Line indicated by: [0 Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

[ Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[0 Habitat for:

[] Federally Listed species. Explain findings:

[ Fish/spawn areas. Explain findings:

[] Other environmentally-sensitive species. Explain findings:

] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width):
[ Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1.  TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNws: linear feet width (ft), Or, approx. acres.
] Wetlands adjacent to TNWSs: acres.

2. RPWs that flow directly or indirectly into TNWs.
X Tributaries of TNWSs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: According to the information in the PCN, this area is a perennial spring/stream with an OHWM..
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
X Tributary waters: 35 linear feet 1 width (ft).
[C] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[l waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
] wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

] wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wwetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[ Demonstrate that impoundment was created from “waters of the U.S.,” or
[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[0 Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):®
[ which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

] Other factors. Explain:

Identify water body and summarize rationale supporting determination:

8See Footnote # 3.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

° prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.
Identify type(s) of waters:
[] Wetlands:  acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
] other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[0 Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[0 Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

] Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.

[0 Data sheets prepared by the Corps:
[0 Corps navigable waters’ study: .
[0 U.S. Geological Survey Hydrologic Atlas:

[] USGS NHD data.

[J USGS 8 and 12 digit HUC maps.
X U.S. Geological Survey map(s). Cite scale & quad name:
XI USDA Natural Resources Conservation Service Soil Survey. Citation:
[] National wetlands inventory map(s). Cite name:
[] sState/Local wetland inventory map(s):
[0 FEMA/FIRM maps:
[0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
[ Photographs: [] Aerial (Name & Date):

or [] Other (Name & Date):

[ Previous determination(s). File no. and date of response letter: N/A for this stream.
[0 Applicable/supporting case law:
[0 Applicable/supporting scientific literature: .
X] Other information (please specify): GIS map prepared by the USACE.

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the YD Form Instructional Guidebool.

SECTIONI: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): . 2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW.RG-A, 2013-00949, Livingston Farms Master HHOA,
INC

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Henderson  City: Hendersonville
Center coordinates of site (Jat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.436228N, -
82.435389
Universai Transverse Mercator:
Wame of nearest water body: Hoopers Creek
Name ol nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: French Broad
Name of watershed or Hydrologic Unit Code (HUC): Upper French Bread NC 6010105
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Ei Office (Desk) Determination. Date:
P4 Field Determination. Date(s): June 18,2013

SECTIONTI: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION GF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required]

4] Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Regquired]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs _
b2 Relatively permanent waters® (RPWs) that flow directly or indirectly into TN'Ws
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RP'Ws that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
2] Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.5. in the review area:
Non-wetland waters: 140 linear feet: 8width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of cstablished OHWM (if known).

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section I1I below.

® For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has contineous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section TTLF.



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is 3 TNW,
complete Section LII.A.1 and Section IIL.D.1. onty; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section IIL.D.1.; otherwise, see Section 1ILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination;

2. Wetland adjacent to TNW
Sumimarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tribataries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonaily
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will inciude in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW_ If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section XII.B.1 for the tributary, Section I1E.B.2 for any ensite
wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size: ]
Drainage area:
Average annual rainfall:
Average annual snowfall: inches

(ii) Physical Characteristics:
{a) Relationship with TNW:
[_] Tributary flows directly into TNW.
[ Tributary flows through } f tributaries before entering TNW.

river miles from TNW.

river mifes from RPW.

aerial (straight) miles from TNW.
5t acrial (straight) miles from RPW.
Tve as state boundaries. Exptain:

Project waters are
Project waters are
Project waters are
Project waters are it
Project waters cross or

Identify flow route to TNW™:
Tributary stream order, if known:

(by General Tributary Characteristics (check all that apply):
Tributary is: "] Natural
L] Artificial (man-made). Explain:

* Note that the Instructional Guidebook eontains additional information regarding swales, ditches, washes, and crosional features generally and in
the arid West.

* Flow toute can be described by identifying, ¢.g.. tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.




[ Manipulated {man-altercd). Explain:

Tributary propertics with respect to top of bank (estimate):
Average width: feet
Avcrage depth: feet
Average side slopes: B

Primary tributary substrate compositien {check all that apply):

[T 8ils [T Sands [1 Concrete
[1 Cobbles [T Gravel 1 Muck
1 Bedrock [] Vegetation. Type/% cover:

L1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes Explain:

Tributary geometry: Bich
Tributary gradient (approxmdte average slope}: %

(c) Flow:
Tributary provides for: ;
Estimate average number o
Describe flow regime:
Other information on duration and volume:

oW cvents in review atrea/year:

Surface flow i3 . Characteristics:

Subsurface flow: Explain findings:
[ Dve (or other) test performed:

Tributary has (check all that apply):
[ ] Bed and banks
] OHWM?® (check all indicators that apply):
L1 cicar, natural line impressed on the bank [ ] the presence of litter and debris
[ changes in the character of soil [l destruction of terrestrial vegetation
L} shelving [] the presence of wrack line
[J vegetation matted down, bent, or absent [ ] sediment sorting

[ leaf Litter disturbed or washed away [ scour
(] sediment deposition [1 multiple observed or predicted flow events
["] water staining [ abrupt change in

plant community
[ other (list):
(1 Discoatinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
| High Tide Line indicated by: Mean High Water Mark indicated by:
[] oil or scum line along shore objects [] survey to available datum;
[ fine shell or debris deposits {foreshore) [~ physical markings;
[1 physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gavges
L1 other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily filin; water quality; general watershed
characteristics, ctc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[l Riparian corridor. Characteristics (type, average width): ;
[1 Wetland fringe. Characteristics:
[l Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:

¢A natural or man-made discontinuity in the OILWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will fook for indicators of flow above
and below the break.

“Ihid.



["] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildife diversity, Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) General Flow Relationship with Non-TNW:
Flow is: t. Explain:

Surface flow is
Characteristics:

Subsurface flow: Explain findings:
[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW-:
] Directly abutting
[ ] Not directly abutting
{1 Diserete wetland hydrologic connection. Explain:
7 Ecological connection. Explain:
[ 1 Separated by berm/barrier, Explain:

W
river miles from TNW,
acrial {straight) miles from TNW.

(d) Proximity (Relation
Project wetlands are
Project waters are
Flow is from: B
Estimate approximate location of wetland as within the

floedplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water cofor is clear, brown, oil film on surface; water quality; general
walershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
{_] Riparian buffer. Characteristics (type, average width):
[ 1 Vegetation type/percent cover. Explain:
i1 Habitat for:
1 Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
[] Other environmenlally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N} Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and ike functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with alf of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or bielogical integrity of a TNW. Considerations when evaluating significant nexus inclade, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions perfermed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.2. between a fributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinafive of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to censider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the iributary, in combination with its adjacent wetlands (if any), provide habital and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

«  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downsiream foodwebs?

o Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur shouid be
documented below:

1. Significant nexus findings for nen-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section I1L.1:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW, Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section [T1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: finear feet width (ft), Or, acres,
Wetlands adjacent 1o TNWs: acres.

2. RPWs that tlow directly or indirectly into TNWs.

B3 Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Feature shows on USGS topographic map ag a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Scction IT1.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 140 linear feet 8 width (ft).
| Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supperting this conclusion is provided at Section IN.C.

Provide estimates for jurisdictional waters within the review area {check all that apply):

#Sce Footnote # 3.



Tributary waters: linear fect width (ft}.
i Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. ‘
2} Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. !
% Wetlands directly abutting an RPW where {ributaries typicaily flow year-round. Provide data and rationale 3
indicating that fribulary is perennial in Scction IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

Wetlands directly abutting an RFW where tributaries typically flow “seasonatly.” Provide dala indicating that
tributary is scasonal in Section LB and rationale in Section I11.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW;

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

Wetlands that do not directly abut an REW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section ITLC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

4 Weilands adjacent to such waters, and have when considered in combination with the tributary 1o which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (sec E below).

ISOLATED {INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

i) Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.
Identify type(s) of walers:
El wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[1 Prior to the Jan 200} Supreme Court decision in “SWANCC.” 1he review area would have been regulated based
selely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

? To complete the analysis refer (o the key in Section 1L D.6 of the Instructional Guideboak.

1° Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA.
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Other: (explain, if not covered above}:

Provide acreage estimates for non-jurisdictional waters in the review area, where the solc potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional }udg;mcnt {check all that apply):

|t Nom-wetland waters (i.e., rivers, streams): linear feet widtlh (fi).

- Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aguatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres. :

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JE (check all that apply - checked items shall be included in case Lile and,
where checked and requested, appropriately reference sources below):
- Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
" Data sheets prepared/submitied by or on behalf of the applicant/consuitant.
[ ] Office concurs with data sheets/delineation report,
[ ] Oifice does not concur with data sheets/delineation report.
Dhata shects prepared by the Corps:
Corps navigable waters’ study: .
U.5. Geological Survey Hydrologic Atlas:
[[] USGS NHD data.
[[] USGS 8 and 12 digit HUC maps.
Xl U.5. Geological Survey map(s). Cite scale & quad name:NC-Fruitland.

. USDA Natural Resources Conservation Service Soit Survey. Citation:
| National wetlands inventory map(s). Cite name:
State/I.ocal wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial {Name & Date): .

or BX] Other (Name & Date); UNK.

| Previous determination(s). File no. and date of response letter:
| Applicable/supporting case law:
Applicable/supporting scientific literature:
(iher information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
1.8, Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD) November 6,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02143, Sakvatore and Donna
Munizzi

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Cherokee City: Murphy
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.016941 N,
84130192 W
Universal Transverse Mercator:
Name of nearest waterbody: Nottely River
Name of nearest Traditional Navigable Water (TNW) into which the aguatic resource flows: Nottely River
Name of watershed or Hydro]oglc Unit Code {HUC): Hiwassee (06020002)
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
2 Check if other sites (e.g., offsite mitigation sites, disposal sites, elc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: November 6, 2013
2] Field Determination. Date(s): .

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Reguired)]

7]  Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

s “waters of the U.S.” within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a, Indlcate presence of waters of U.S. in review area (check all that apply):
TNWSs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly info TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow direcily or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
o Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate} size of waters of the U.S. in the review area:
Non-wetland waters: 150 linear feet: 75 width (ft} and/or actes.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’®
2} Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

* jurisdictional, Explain:

' Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.

% For purpeses of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting decumentation is presented in Section I1LF.




A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aguatic resource is a TNW,
complete Section JII.A.1 and Section ITL.D.I. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections III.A.1 and 2 and Section I11.D.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW: Nottely River.

Summarize rationale supporting determination: Very large watershed, waterway can, does, and has historically
supported small non-motorized boat navigation.

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at [east seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section I11.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section I11.D 4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for apalytical purposes, the tributary and alk of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. 1f the JD
covers a tributary with adjacent wetlands, complete Section ILLB.1 for the tributary, Section I11.B.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
["1 Tributary flows directly into TNW.
[ ] Tributary flows through tributaries before entering TN'W.

Project waters are ¥
Project waters are { river miles from RPW.

Project waters are aerial (straight) miles from TN'W.
Project waters are § t acrial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW:
Tributary stream order, if known;

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in

the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
NW.



L] Artificial (man-made). Explain:
[] Manipulated (man-altered), Explain:

Tributary properties with respect to top of bank {estimate}:
Average width; feet
Average depth:
Average side slopes:

Primary tributary substrate composition (check all that apply):

[1 silts [7] Sands (1 Concrete
[] Cobbles ] Gravel 1 Muck
[] Bedrock [} Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Rick:
Tributary gradient (approx

%

{c} TFlow: -
Tributary provides for; 1
Estimate average number of flow events in review area/yea

Describe flow regime:
Other information on duration and volume:

Surface flow is: . Characteristics:

Subsurface flow: } Explain findings:
"] Dye (or ather) test performed:

Tributary has (check all that apply):
(1 Bed and banks
[ OHWM? (check all indicators that apply):
[] clear, natural line impressed on the hank
'] changes in the character of soil
(1 shelving
[T vegetation matted down, bent, or absent

the presence of lifter and debris
destruction of tervestrial vegetation
the presence of wrack line
sediment sorting

o o

[} leaf litter disturhed or washed away SCOUr
[ sediment deposition multiple observed or predicted flow events
[[] water staining ] abrupt change in

plant community
[ other (list:
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
1 High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (forsshore) || physical markings;
[J physical markings/characteristics {"] vegetation lines/changes in vegetation types.

I tidal gauges
E] other (list):

(ifi}y Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv)} Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
™l Wetland fringe. Characteristics:
] Habitat for: .
. L] Federally Listed species. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agriceltural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

Thid,



[1 Fish/spawn areas. Fxplain findings: .
[_] Other environmentally-sensitive species. Bxplain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characleristics:
Properties;
" Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

General F

(b}

Characteristics:

Subsurface flow: Explain findings:
[[] Dve (or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting _
[ 1 Not directly abutting
] Discrete wetland hydrologic connection. Fxplain:
[] Ecological connection, Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity {Relationship} to TNW
Project wetlands ar _Erivcr miles from TNW,
Project waters are % acrial (straight) miles from TN'W.
Flow is from: ¥ ist
Estimate approximate location of wetland as within the

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water coler is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
1dentify specific pollatants, if known:

(iii) Biological Characteristics. Wetland supports (check all that appiy)
[ ] Riparian buffer. Characteristics (type, average width): .
[1 Vegetation type/percent cover. Explain:
1 Habitat for:
[ ] Federally Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant pexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tribatary to determine if they significantly affect the chemical, physical,
and bicfegical integrity of a TNW. For each of the following situations, a significant nexus exists if the tribntary, in



combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating sigrificant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instroctional Guidebook. Factors to consider include, for example:

«  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry potlutants or fleed
watets to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

» . Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is nof inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. . Significant nexus findings for wetlands adjacent to an RP'W but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributaiy in combination with all of its
adjacent wetlands, then go to Section HI.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1.  TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: 150 linear feet 75 width (i), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial:

| Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)

are jurisdictional. Data supporting this conclusion is provided at Section ITL.13. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: lincar feet width (ft).
Other non-wetland waters; acres.

Identify type(s) of waters:

3. Non-RPWs" that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC,

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
} Other non-wetland waters: acres.

Identify type(s) of waters:

B

4, Wetlands directly abutting an RPW that flow directly or indirectly into TNWSs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ Wetlands directly abutting an RPW wheze tributaries typically flow year-round. Provide data and rationale

#See Footnote # 3.



indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

=1 Wetlands directly abuiting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IIIB and rationale in Section 111.1).2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

it Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
arc adjacent and with similarly situated adjacent wetlands, have a signiticant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with simijarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Dala supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundiment of a jurisdictional tributary remains jurisdictional.
- Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,

INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 1o

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (t).
1 Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

If potential wetlands were assesscd within the review area, these areas did not meet the criteria in 1he 1987 Corps of

Engmeers Wetland Delineation Manual and/or appropriate Regional Supplements.

Bl Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above);

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Nen-wetland waters (Le., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

Bl Wetlands: acres,

¥ To complete the anatysis refer o the key in Section ITLD.6 of the Instructional Guidebook.

¥ prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process deseribed in the Corps/EPA Memorandum Regardmg CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters {i.c., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres,

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and,
wherc checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
] Data sheets prepared/submitted by or on behalf of the applicant/consultant,
[1 Office concurs with data sheets/delineation report.
[J Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
1 USGS NHD data.
] USGS 8 and 12 digit HUC maps.
I 11.S. Geological Survey map(s). Cite scale & quad name: Persimmon Creek.
USDA Natural Resources Conservation Service Soil Survey, Citation: Cherokee County, NC
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map{s):
FEMA/FIRM maps: -
1006-year Floodplain Elevation is: (National Geodectic Verticai Datum of 1929)
Photographs: [] Aeriat (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case jaw:
Applicable/supporting scientific literature:
Other informaiion (please specify):

B. ADDITIONAL COMMENTS TO SUPFPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPCRT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): Nevember 15,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW.RG-A, 2013-01653, Highlands United Methodist
Church / Attn.: Paul Christy

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Macon City: Highlands

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.052159 N,
83199295 W

Universal Transverse Mercator:

Name of nearest waterbody: UT to Monger Creek

Name of nearest Traditional Navigable Water (TNW} into which the aquatic resource flows: Little Tennessee River
Name of watershed or Hydrologic Unit Code (HUC}): Upper Little Tennessee (06010202)

Check if map/diagram of review area and/or potential jurisdictienal areas is/are available upon request.

4] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B4 Office (Desk) Determination. Date: November 15, 2013
Field Determination. Date(s):

SECTION H: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISBICTION.

“navigable waters of the U5 within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)

in the review area. [Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have beéen used in the past, or may be susceptible for use to transport interstate or foreign

commerce, Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

aungyn

There Axg

tag

“waters of the U.S.” within Clean Water Act {CWA) jurisdiction {as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
‘Wetlands adjacent to TNWs
P& Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
B Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
‘Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Tsolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 363 linear feet: 2 width (ﬁ) and/or acres.
Wetfands: acres.

Elcvatlon of established OHWM (if known):

2. Non—regulated waters/wetlands (check if applicable):®
58 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round o1 has continuous flow at least
“seasonally” {¢.g., typically 3 months).

* Supporting documentation is presented in Section TILF.




[] Manipulated (man-altered). Explain:

Tributary propertics with respect te top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[] silts ] Sands [ Cencrete
[] Cobbles [ Gravel [ Muck
[7] Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tribwtary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geomelry [
Tributary gradient (approximate average slope): %

{c) Flow:
Tributary provides for: ] 4
Estimate average number of flow events in review arca/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is: . Characteristics;

Subsurface flow: f. Explain findings:
[0 Dye(oro cr) est performed:

Tributary has (check all that apply}:
] Bed and banks
1 OBHWMS (check all indicators that apply):

[l clear, natural line impressed on the bank [ the presence of litter and debris
1 changes in the character of soil [ destruction of terrestrial vegetation
[ shelving [ the presence of wrack line
[] vegetation matted down, bent, or absent [] sediment sorting
[] leaf litter disturbed or washed away [ scour
[] sediment deposition [] muwitiple observed or predicted flow events
[ water staining ([l abrupt change in

plant community
[ other (list):
] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): ,
High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
[J physical markings/characteristics [J vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (c.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that app[y)
Riparian corridor. Characteristics (type, average width);
[] Wetland fringe. Characteristics:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices), Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

Ibid.



physical and/or biological integrity of a TNW. Censiderations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. 1t is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or cutside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TN'WSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

s  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the trilnetary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity ol the TN'W?

Note: the above list of considerations is not inclusive and other functions observed oxr known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus helow, based on the tributary itself, then go to
Section ITL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section I{I.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

i. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
i : linear feet width (ft}, Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial:

UT to Monger Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed and
bank, scour, presence of litter and debris, destruction of terrestrial vegetation, sediment sorting and
deposition, leaf litter washed away. Perennial flow has been observed by Corps representatives during
numercus visits to the Highlands, North Carolina vicinity.

4 Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each vear)
are jurisdictional. Data supporting this conclusion is provided at Section ITLB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
' Tributary waters: 365 linear feet 2 width (ft).
} Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs,
- Waterbody that is not a TNW or an RPW, but flows directly or indirectly inte a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Drata supporting this conciusion is provided at Section IT1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
i+ Tributary waters: linear feet width (ft).
i3} Other non-wetland waters: acres.
Identify type(s) of waters:

$Gee Footnote # 3.



Other non-wetland waters: acres, List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction {check all that apply):

1 Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource;

Wetlands: acres.

SECTION iV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shail be included in case file and,
" where checked and requested, appropriately reference sources below):
£ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
| Data sheets prepared/submitted by or on behalf of the applicant/consultant.
] Office concurs with data shests/delineation report.
] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
} Corps navigable waters” study:
| U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
o U.S. Geological Survey map(s). Cite scale & quad name: Highlands.
USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County NC.
| National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
| FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
. Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION .
A. REPORT COMPLETION BATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 10,
2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01717, Town of Wingate-

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Union City: Wingate
Center coordinates of site {lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.013394 N, -
80.447496 W

Universal Transverse Mezcator: )

Name of nearest water body: Meadow Branch

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: New River

Name of watershed or Hydrologic Unit Code (HUC): Rocky NC-SC 3040105

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...} are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
#4 Office (Desk) Determination. Date: October 10, 2013
Field Determination. Date(s):

SECTION IT: SUMMARY OF FINDINGS
A, RHA SECTION 10 DETERMINATION OF JURISDICTION.

A “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329}
in the review arca. |Reguired)
[} ‘Waters subject to the ebb and flow of the tide.
: Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or forcign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

& “waters of the ULS.” within Clean Waler Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): *

TNWs, including territorial seas
Wetlands adjacent to TNWs

b Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs

Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
-Impoundments of jurisdictional waters

Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft} and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Est
Elevation of established OHWM (if known):

2. Non-regulated watersfwetlands (check if applicable):?

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at [east
“seasonally” {e.g., typically 3 months). .

% Supporting documentation is presented in Sectien JILF.



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
Jjurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IIL.A.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IIL.A.1 and 2 and Section IIL.D.1.; otherwise, see Section IILB below.

1. TNW
Identify TN'W:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 menths). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section I1[.D.2, If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will inclade in the record any available information that documents the exjistence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of Jaw.

If the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JI request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section II1.B.1 for the tributary, Section I11.B.2 for any onsite
wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area: Lo
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[ Tributary flows through 3 tributaries before entering TNW.

f river miles from TNW.

 river miles from RPW.

Project waters are B aerial (straight) mifes from TNW.
Project waters are i’ aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are ¥
Project waters are

Identify flow route to TNW":
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.




(b) General Tribotary Characteristics {check all that apply):
Tributary is: ] Natural
[] Artificial {man-made). Explain:
[1 Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:

Primary tributary substrate composition (check all that apply)

[] silts "1 Sands [1 Conerete
[ ] Cobbles ] Gravel [ Muck
[ Bedrock [[] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes Fxplain:

Tributary geometry: ii‘l
Tributary gradient (approximate average slope): %o

{c) Flow:
Tributary provides for: ]
Estimate average number of flow events in review area/year
Describe flow regime:
Other information on duration and volume:

Surface flow is: § Fist. Characteristics:

Subsurface flow: . Explain findings:

e

1 Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
[ OHWM® (check all indicators that apply):

[ clear, natural line impressed on the bank [  the presence of litter and debris
] changes in the character of soil ] destruction of terrestrial vegetation
[} shelving [] the presence of wrack line
| vegetation matted down, bent, or absent [] sediment sorting
[77 1eaf litter disturbed or washed away 1 scour
[ sediment deposition 1 multiple observed or predicted flow events
[] water staining ] abrupt change in

plant community
O other (list):
[1 Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
1 High Tide Line indicated by: Mean High Water Mark indicated by:
[.] oil or scum line along shore objects [] survey to available datum;
L1 fine shell or debris deposits (foreshore) [ _] physical markings;
E 1 physical markings/characteristics [_] vegetation lines/changes in vegetation types.

£ tidal gauges
L] other (list):

(iify Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Ientify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[ Riparian corridor. Characteristics (type, average width): .

©A natura) or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OITWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through z culvert), the agencies will look for indicators of flow above
and below the break.

hid.



[] Wetland fringe. Characteristics:
[] Habitat for:
[ Federally Listed species. Explain findings:
L] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
0] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) Geperal Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality, Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b} General Flow Relationship with Non-TNW:

Flow is:

Surface flow is
Characteristics:

Subsurface flow: Pick 1#st. Explain findings:
1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW;
(] Directly abutting
(L] Not directly abutting
L] Discrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

{d) Proximity (Relationship)to TNW
Praject wetlands are st river miles from TNW.
Project waters ar P aerial (straight) miles from TN'W.
Flow is from: P
Estimate approxi

t floodplain.

te Jocation of wetland as within the i

(ify Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characieristics; etc.). Explain;
Identify specific pollutants, if known:

(iii) Biological Characteristics, Wetland supperts (check all that apply):
L] Ripatian buffer. Characteristics (type, average width): .
[0 Vegetation type/percent cover. Explain: )
[ ] Habitat for:
[T Federally Listed species. Explain findings:
[L] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aguatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: i
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directlv abuts? {Y/N) Size (in acres) Directly abuts? {Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:



C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, kas more than a speculative or insubstantial effect on the chemical,
physical and/or biclogical integrity of a TNW. Considerations when evaluating significant nexus include, but are not
Hmited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant

_nexus based solely on any specific threshold of distance (e.g. between a tribatary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacify to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing voung for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other refationships 1o the physical,
chemical, or biological integrity of the TN'W? '

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RP'W that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IHL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly inte TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent weitlands, then go to Section H1L.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section TILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY}):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
El ThNws: linear feet width (ft}, Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs,
& Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the stream,
indicative of perennial.

| Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonaily:

Provide estimates for jurisdictional waters in the review area (check all that apply):
{2} Tributary waters: linear feet width (ft).
El Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.

35ee Footnote # 3.



4 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section ITI.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
} Other non-wetland waters: acres.

Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
4 Weltlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section 1I.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: -

Wetlands directly abutting an RPW where tributaries typically flow “seasonatly.” Provide data indicating that
tributary is seasonal in Section III.B and rationale in Section ILD.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

etlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

| Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Ed  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section HLC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impeundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the TU.S.,” or
1 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INFERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area {check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

2} Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook,

® Prior to asserting or declining CWA Jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review cousistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



1l Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SHANCC,” the review area would have been regulated based

solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review arca, where the gole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

=1 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aguatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictiona)l waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

{5 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

2] Other non-wetland waters: acres. List type of aquatic resource:

El Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD {check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
& Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
P4 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[1 Oifice does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
' Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[1USGS NHD data,
[C1USGS 8 and 12 digit HUC maps.
U.8. Geological Survey map(s). Cite scale & quad name:NC-Watson .
| USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
}  State/Local wetland inventory map(s):
FEMA/FIRM maps: _
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
. Photographs: [ ] Aerial (Name & Date);
or [1 Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT .JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:

C. PROJECT LOCATION AND BACKGROUND INFORMATION;:
State:NC County/parish/borough: Buncombe  City: Asheville
Center coordinates of site (lav/long in degree decimal format): Lat. 35.500715° N, Long. -82.519557° ¥
Universal Transverse Mercator:
Name of nearest waterbody: UT Dingle Creek

Name of nearest Traditiona! Navigable Water (TNW) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105

Al Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
2] Office (Desk) Determination. Date:
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMEINATION OF JURISDICTION.

There # 0 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
‘Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

X€ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to but not directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 514linear feet: 6 width (ft) and/or 0.07 acres.
Wetlands: 0.02 acres.

¢. Limits (boundaries) of jurisdiction based on: §
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section IIf below.
* For purposes of this form, an RPW is defiried as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
{e.g., typically 3 months).

Supporting documentation is presented in Section [ILF.




SECTION IIT: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. H the aquatic resource is a TNW, complete
Section IIL.A.1 and Section IIL.D.1. only; if the aguatic resource is a wetland adjacent to a TN'W, complete Sections I11.A.1 and 2
and Section I11.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section IIL.D 4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

1f the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JI} covers a tributary with adjacent wetlands, complete Section IT1.B.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section ITI.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Condition
Watershed size:
Drainage area:
Average annual rainfall; inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
U Tributary flows directly into TNW.
[] Tributary flows through Piek Likt tributaries before entering TNW.

Project waters are B
Project waters are

HE . .
it river miles from RPW,

Project waters are ¥ aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
% Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW,



(b) General Tributary Characteristics {check all that apply):
Tributary is: [] Natural
[T Astificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: |

Primary tributary substrate composition (check all that apply):

[ silts [ Sands 1 Conerete
[] Cobbles [ Gravel ] Muck
[ Bedrock [ Vegetation. Type/% cover:

{1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/p mplexes. Explain:

Tributary geometry: P
Tributary gradient (approximate average slope): b

(c) Flow:
Tributary provides for: B
Estimate average number of flow events in review area/year: §
Describe flow regime: .
Other information on duration and volume:

i. Characteristics:

Surface flow is:

Subsurface flow: PiekList. Explain findings:
[ Dye {or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

O] orwMmS® (check all indicators that apply):
[] clear, natural line impressed on the bank
[_] changes in the character of soil
| shelving
L] vegetation matted down, bent, or absent
[ leaflitter disturbed or washed away
[} sediment deposition
1 water staining
] other (list):

[l Discontinuous OHWM.” Explain:

the presence of litter and debris
destroction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

|

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [] survey to available datum;
[ fine shell or debris deposits (foreshore)  [] physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: ]
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the GHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has boen removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
Tegime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break,

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply)

Riparian corridor. Characteristics (type, average width):

[l Wetland fringe. Characteristics:

[} Habitat for:
[] Federally Listed species. Explain findings:
(7] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that fiow directly or indirectly into TNW

() Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality., Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick Explain:

Surface flow is: |
Characteristics:

Subsurface flow: k Explain findings:
] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW;
(] Directly abutting
[ Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

{d) Proximi elatlonsh] )
PI‘O_] ect wetlands are

floodplain.

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii} Biotogical Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width):

[l Vegetation type/percent cover. Explain:

[] Habitat for:
[] Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:
L] Other envirenmentally-sensitive species. Explain findings:
U Aquatic/wildlife diversity. Explain findings:

3. Characteristics of alt wetlands adjacent to the tributary (if any)
All wettand(s} being considered in the cumulative analysis: P
Approximately ( } acres in total are being considered i in the cumulative analysis,




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duratien, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands, It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus,

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanes Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

=  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

s Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions ebserved or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I1LD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 11L.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:

TNWs: Tinear feet width (f), Or, acres.
Wetlands adjacent to TNWs: acres.

2, RPWs that flow directly or indirectly into TN Ws.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perenniat: Continual groundwater influence, presence of adjacent wetlands.
=] Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conchusion is provided at Section II1.B. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 514 linear feet 6 width (ft).
21 Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
ITNW is jurisdictional. Data supporting this conclusion is provided at Section HIL.C,

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: Hinear feet width (ft}.
Other non-wetland waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands,
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I1LD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: Wetlands discharge into the stream channel.

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section II1.D,2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: 0.02acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section II1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TN'Ws.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conchusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictionat tributary remaing jurisdictional.
EY] Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

I8 which are or could be used by interstate or foreign travelers for recreational or other purposes.

2] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

f] which are or could be used for industrial purposes by industries in interstate commerce.

bi] Interstate isolated waters. Explain:

Other factors. Explain;

Identify water body and summarize rationale supporting determination:

*See Footnote # 3.
® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

9 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action €0 Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorendum Regarding CWA Act Jurisdiction Following Rapanos.




Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Tdentify type(s) of waters:
2] Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above).

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for frrigated agriculture), using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
i] Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such :
finding is required for jurisdiction (check all that apply): i

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). i
B} Lakes/ponds: acres. i
24 Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A, SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
24  Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
%] Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] ©Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study:
U.S. Geological Survey Hydrologic Atlas:
[[] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:
USDA Natural Resources Conservation Service Soil Survey. Citation;
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [{] Aerial (Name & Date}:NCCGIA, 2010.
or [] Other (Name & Date):
Previous determination(s). File no, and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TQ SUPPORT JD: JD Form #1 applies to the streams and wetlands on the Pallisades tract and is labeled
on Figure 5.



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Ammy Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JI? Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 13,
2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01882, DCR Investment, LLC / Atin.:
Dan Rogers

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/boreugh: Macon City: Franklin
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitade in Decimal Degrees: 35.18918 N,
8340771 W

Universal Transverse Mercator:

Name of nearest waterbody: Crawford Branch

Name of nearest Traditional Navigable Water {(TNW) into which the aqualic resource flows: Little Tennessee River

Name of watershed or Hydrologic Unit Code (HUC): Little Tennessee River (06010202}

Check if map/diagram of review area and/or potentiaf jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JI forn.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: November 13, 2013
| Field Determination. Date(s):

SECTION IT: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.8.” within Rivers and Harbors Act (RHA) jurisdiction {as defined by 33 CFR part 329)
in the review area. [Required)

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

é “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.8. in review area (check ail that apply): !
TNWs, including territorial seas
Wetlands adjacent to TN'Ws
X}  Relatively permanent waters” (RPWs} that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1056 linear feet: 2-3 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined 1o be not
jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” {¢.&., typically 3 months).

¥ Supporting documentation is presented in Section IFLE.




A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITE.A.1 and Section IILD.1. ouly; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section IILD.1.; otherwise, see Section 11L.B below.

1. TNW
Identify TN'W:
Sumrarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e, tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RP'W is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RP'W requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any}
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, er a wetland directly abutting an RFW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section ITL.B.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section I1LB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditi
Watershed size:
Drainape area: ¢l {
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
] Tributary flows directly
[ Tributary flows through ]

ributaries before entering TNW.

river mifes from TNW.

t river miles from RPW.

Project waters arc f acrial (straight) miles from TNW.
Project waters are | aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are g
Project waters are ¥

Tdentify flow route to TNW™;
Tributary stream order, if known:

{b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natgral
[1 Artificial (man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in

the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
NW.



[ Manipulated {man-altered). Explain:

Tributary preperties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[] silts [] Sands [] Concrete
[ Cobhles [ Gravel ] vuck
[1 Bedrock [ ] Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes, Explain:
Tributary geometry: | f

s

Tributary gradient (approximéte average slope): %

(¢} Flow:
Tributary provides for: ] t
Estimate average number of flow events in review area/ycar:
Describe flow regime:
Other informmation on duration and volume:

Surface Mow is: § . Characteristics:

Subsurface flow: BigkiList. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
[ OHWM? (check all indicators that apply):

[1 clear, nararal line impressed on the bank [] the presence of litter and debris
[} changes in the character of soil [] destruction of terrestrial vegetation
[ shelving [} the presence of wrack line
[] vegetation matted down, bent, or absent [] sediment sorting
[ leaf iitter disturbed or washed away [1 scour
[[] sediment deposition [ 1 muléple observed or predicted flow events
[] water staining [] abrupt change in

plant community
[1 other (list):
] Discontinuous OHWM.” Explain:

If factors other than the OFWM were used to determine [ateral extent of CWA jurisdiction (check all that

apply): .
| High Tide Line indicated by: Mean High Water Mark indicated by:
[1 oil or scum ne along shore objects [ survey to available datum;
[1 fine shell or debris deposits (foreshore) [ physical markings;
[} physical markings/characteristics [] vegetation lines/changes in vegetation types.

[T tidal gauges
[T other (list):

(iii} Chemical Characteristics:
Characterize tributary (e.g., water color is ¢clear, discolored, oily film; water quality; general watershed
characteristics, ete.). Explain:
Identify specific pollutants, it known:

{(iv) Biological Characteristics. Channel supports (check all that apply):
[1 Riparian corridor. Characteristics (type, average width): .
[[] Wetland fringe. Characteristics:
[] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:

“A natural or man-made discontinuity in the OHWM does not necessarily sever Jjurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock ountcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

Tbid.




(] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Fxplain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Surface flow is:
Characteristi

Subsurface flow: ¥ Explain findings:
[} Dye (or other} test performed:

(¢} Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[] Not directly abutting
{1 Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands ar river miles from TNW.
Project waters are 3 erial (straight) miles from TNW,
Flow is from:
Estimate approximate locatlon of wetland as within the

floodplain.

(ii) Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; ¢te.). Explain:
Tdentify specific pollutants, if known:

(iif) Biological Characteristics. Wetland supports (check all that apply}

Riparian buffer. Characteristics (type, average width):

[] Vegctation type/percent cover. Explain:

[] Habitat for:
[] Federally Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings:
[] Other environmentafly-sensitive species. Fxplain findings:
[ Aquatic/wildlife diversity. Explain findings:

3.  Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis
Approximately ( ) acres in total are being considered in the cumnulative analysis.

For cach wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,



physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus jnclude, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanes

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of poHutants or flood waters reaching a TNW?

*  Does the tributary, in combination with jts adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

= Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

»  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to eccur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then po to
Section [ILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates jn review area:
Fid TN'Ws: linear feet width (ft}, Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and ratienale
indicating that tributary is perennial:

Crawford Branch exhibits indicators of ordinary high water marks (OHTWM)} including developed bed and
bank, sceur, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation,
sediment sorting and deposition, leaf litter washed away. Crawford Branch is depicted as a solid bfue line
on the USGS 7.5 minute quadrangle map Franklin and the most current Natural Resource Conservation
Service Soil Survey for Macon County. Solid blue line features on these mapping conventions typically
represent perennial sireams. Perennial flow has been observed by Corps representatives during numerous
visits to the Franklin, North Carolina vicinity.

Tributaries of TN'W where tributaries have continuous flow “seasonally™ (e.g., typically three menths each year)
are jurisdictional. Data supporting this conciusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional walers in the review area (check all that apply):
Tributary waters: 1056 linear feet 2-3 width (ft).
£t Other non-wetland waters: acres.

identity type(s) of waters:

3. Noo-RPWs® that flow directly or indirectly into TNWs.
2 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TN'W is jurisdictional. Data supporting this conclusion is provided at Section IF.C.

Provide estimates for jurisdictional waters within the review area (check afl that apply):
i Tributary waters: linear feet width (ft).

8See Footnote # 3.



Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

1 Wetlands directly abutting an RP'W where {ributaries fypically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILI).2, above. Provide rationale indicating that wetland is
dircetly abutting an RPW:

| Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IIILB and rationale in Section [[1.D.2, above. Provide rationale indicating that
welland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but net directly abutting an RPW that flow directly or indirectly inte TNWs.

i Wetlands that do not directly abut an RPW, but when considered in combination with the fributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section ILLC,

Provide acreage estimales for jurisdictional wetlands in the review area: acres.

6.  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section HI.C.

Provide estimates for jurisdictional wetlands in the review arca: acres.

7.  Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S..” or

Demonstrate that water meets the criteria for one of the categories presented above {1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

i Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.

Identify type(s) of waters:
] Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
5 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) conunerce.
[1 Priorto the Yan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

® To complete the analysis refer to the key in Section TILD.6 of the Instructional Guidebook.

¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
Q) for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Non-wetland waters (i.c., rivers, streams); linear feet width ({}.
Lakes/ponds: acres.

Other non-wetland waters: - acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

24 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Bl Maps, plans, plots or plat submitted by or on behalf of the applicant/consuitant:
| Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: )
U.5. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
(] USGS & and 12 digit HUC maps.
U.5. Geological Survey map(s). Cite scale & quad name: Franklin.
USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC.
Natienal wetlands inventory map{s). Cite name:
State/Tocal wetland inventory map(s):
FEMA/FIRM maps: ;
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [_] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADBITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional
Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 17,
2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, 2013-02010, NCDOT / Attn: Larry
Thompson

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located where Camden Road
crosses over Reedy Branch, approximately (.2 mile north of the intersection of Camden Road and Faulks Church Road in
Wingate, Union County, NC, Coordinates are: 34.93819 N, -80.41196 W.
State: NC County/parish/borough: Union City: Albemarle
Center coordinates of site {lat/long in degree decimal format): Latitude & Longitude m Decimal Degrees: 34.93819 N, - :
8041196 W ;
Universal Transverse Mercator:
Name of nearest waterbody: Reedy Branch
Name of nearest Traditional Navigable Water (TNVV) into which the aquatic resource flows: Reedy Braach flows to the
Atlantic Ocean via Beaverdam Creek, Lanes Creek, Rocky River and the Pee Dee River. The Pee Dee River is navigable-
in-fact at the Blewett Falls Dam.
Name of watershed or Hydrologic Unit Code (HUC): Rocky Watershed, Pee Dee Basin, HUC: 03040105
. Check if map/diagram of review arca and/or petential jurisdictional areas isfare available upon request.
| Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B4 Office (Desk) Determination. Date: October 17, 2013
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 BPETERMINATION OF JURISDICTION,

There “navigable waters of the U.8.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR. part 329)
in the review area. [Required]

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There BEe “waters of the US> within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWSs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate} waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 76linear feet: 8width (ft) and/or acres.
Wetlands: ACTES.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established QWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.
* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).



Potentially jurisdictional waters and/or weilands were assessed within the review arca and determined to be not
jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section INLA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IIL.A.1 and 2 and Section HLD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and jts adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonaily
{(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section ITL.D.2. I the aquatic resource is a wetland directly
abutting a tributary with perennizal flow, skip to Section I11.D.4.

A wetland that is adjacent to buf that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law,

If the waterbody” is not an RPW, or a wetland directly abutting an RPW. a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW,. If the tributary has adjacent wetlands, the
significant nexus evaloation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for aralytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section II1.B.1 for the tributary, Section I1LB.2 for any onsite
wetlands, and Section I1LB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size; '
Drainage area:
Average annual rainfall: inches
Avcrage annual snowfall: inches

(ii) Physical Characteristics:
(2} Relationship with TNW:
[] Tributary flows directly into TN'W.,
(1 Tributary flows through Pi tributaries before entering TN'W.

£ river miles from TNW.

Project waters are 1 river miles from RPW.

Project waters are 1 t acrial (straight) miles from TNW,
Project waters are t aerial (straight) miles from RPW.
Project waters cross of serve as state boundaries, Explain:

Project waters are

Identify flow route to TNW®:

* Supporting documentation is presented in Section TTLF.

1 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and crosional features generally and in
the arid West. )

* Flow route can be described by identifving, e.g., tributary &, which flows throngh the review area, to flow into tributary b, which then flows into
INW.



Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply);
Tributary is: [ Naturat
L1 Artificial {man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect Lo top of bank {estimate);
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check alt that apply):

I silts 1 sands [ Conerete
I] Cobbles [1 Gravel [} Muck
[_] Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riftle/po plexes. Explain:

Tributary geometry: 5t
Tributary gradient (approximate average slope): %

(c} FLlow: ;
Tributary provides for
Estimate average number of flow events in review arca/year: |

Describe flow regime: .
Other information on duration and volume:

Characteristics:

Surface flow is:

Subsurface flow: § t. Kxplain findings:
. Dye (or other) test performed:

Tributary has (check all that apply):
[ Bed and banks
] OHWM? (check all indicators that apply):

[ clear, natural fine impressed on the bank [ ] the presence of litter and debris
{] changes in the character of soil [ desiruction of terrestrial vegetation
[] shelving F1 the presence of wrack line
[} vegetation matted down, bent, or absent [ ] sediment sorting
L] leaf litter disturbed or washed away [ scour
[ sediment deposition [ multiple observed or predicted flow events
[] water staining 1 abrupt change in

plant community
[ other (list):
[ Discontinuous CHUWM.” Explain:

I factors ather than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
} High Tide Line indicated by: Mean High Water Mark indicated by:
(1 oil or scum line along shore objects [ survey to available datum:
[] fine shell or debris deposits (foreshore)  [_] physical markings;
[ ] physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(ifi} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, ete.). Explain:
Identify specific pollutants, if known:

(tv) Biological Characteristics. Channel supports {check all that apply):

#A natural or man-made dissontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
tnderground, or where the QWM has been removed by development or agriculturaf practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime {e.z., flow over a rock outcrop or through a culvert), the agencies will lock for indicators of fiow above
and below the break.

"Ibid.



{1 Riparian comrider. Characleristics (type, average width):
1 Wetland fringe. Characteristics:
[Tl Habitat for:
[1 Federally Listed species. Explain findings:
(] Fish/spawn areas, Fxplain findings: .
[[1 Other environmentally-sensitive species. Explain findings:
7] Aquatic/wildlife diversity. Expiain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Rclanomhlp with Non-TNW:

Explain findings:
& performcd

(¢) Wetland Adjacency Determination with Non-TINW:
{1 Directly abutting
[_] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
(] Separated by berm/barrier. Explain:

TNW
£ river miles from TNW.
f acrial (straight) miles from TNW.

(d) Proximity {Relationshi
Project wetlands are 1
Project waters are |
Flow is from: P
Estimate approximate locatlon of wetland as within the

{ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, 0il film on surface; water quality; general

watershed characteristics; etc.). Explain:
Kdentify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply)

Riparian buffer. Characteristics (type, average width):

[[] Vegetation type/percent cover. Explain:

1 Habitat for:
[ Federally Listed species. Explain findings:
[} Fish/spawn areas. Explain findings:
[} Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis
Approximately { } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directly abuts? (Y/N)

Size (in acres)

Summarize overall biological, chemical and physical functions being performed:



C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itseif and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biclogical integrity of a TNW. For each of the foilowing sitnations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexgus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary ard its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is nof apprepriate to determine significant
pexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetiand or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry poliutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section [[LD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section [IL.D:

3. Significant nexus findings for wetiands adjacent to an RPW but that do not directly abut the RPW, Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section JILD:

. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width {£t), Or, acres.
4t Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TN'Ws.
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics
of the stream provided by the applicant. Stream is a named blue line channel on the UTSGS Wingate Quad with a
910 acre drainage area at the project [ocation.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILLB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
21 Tributary waters: linear feet width (ft).
i Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWS.
{8 Waterbody that is not a TN'W or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

$See Footnote # 3.



Provide estimates for jurisdictional waters within the review area {(check a}l that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

4, Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetiands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.1.2, abovc Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section IIED.2, above. Provide rationale indicating that

wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RP'W that flow directly or indirectly into TNWs.

: Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supposting this conclusion is provided at Section I1L.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to ton-RPWs that flow directly or indirectly into TNWs.
#1  Wetlands adjacent to such waters, and have when considered in combination with the teibutary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.

Data supporting this conclusion is provided at Section IILC.
Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demenstrate that impoundment was created from “waters of the 1.S..” or
Demaonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see I below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUD]NG ANY SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.
} from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:
-} Other factors. Explain:

Tdentify water body and summarize rationale supporting determination:
Prov1de estimates for jurisdictional waters in the review area (check all that apply):
= Tributary waters: linear feet width (ft).

=i Other non-wetland waters: ACTES.
Identify type(s) of waters: .
= Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
1f potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

# To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidehook.
'® Prior to asserting or declining CWA jurisdiction based solely on this categery, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.



[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would kave been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.c., rivers, streams); linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource;

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

I Non-wetland waters (i.c., rivers, sireams): linear feet, width (f1).

Lakes/ponds: acres,

| Other non-wetland waters: acres. List type of aquatic resource:

Weitlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
-' Maps, plans, plets or piat submitted by or on behalf of the applicant/consultant:
1t Data sheets prepared/submitted by or on behalf of the applicant/consultant.
L] Office concurs with data sheets/delineation report.
[..] Office does not concur with data sheets/defineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[.] USGS NHD data.
[ 1 USGS 8 and 12 digit HUC maps.
| U.S. Geological Survey map(s). Cite scale & quad name:NC- Wingate.

USDA Natural Resources Conservation Service Soil Survey, Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map{s):
FEMA/FIRM maps;
100-year Fioodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):

or [ Other (Name & Date):

Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information {please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



" APPROVED JURISDICTIONAL DETERMIM: 5 TON FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section ¥V of the JD Form Instructional
Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 19, 2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, 2013-02037, William S Hendon

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located at 948 Rosman Highway
in Brevard, Transylvania County, NC. Coordinates are: 35.218483 N, -82.751016 W,
State: NC County/parish/borough: Transylvania City: Brevard
Center coordinates of site (lat/long in degrec decimal format): Latitude & Longitude in Decimal Degrees: 35.218483 N, -
82.751016 W
Universal Transverse Mercator:
Name of nearest waterbody: Nicholson Creek
Name of nearest Traditional Navigable Water (TNW) into which the aguatic resource flows: UT to Nicholson Creek flows
to the Gulf of Mexico via Nichelson Creek, French Broad River, Tennessee River, Ohio River and the Mississippi River.
The French Broad River is navigable-in-fact at the Wilson Road Bridge on US276.
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad Watershed, French Broad-Holston Basin, HUC:
06010105 .
ﬁ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request,
i1 Check if other sifes (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and arc recorded
on a different JD form. '

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: JTune 19, 2013
2] Field Determination. Date(s):

SECTION I1: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.5.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
area. [Required]

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)
1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
P4 Relatively permanent waters” {(RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Tdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 100lingar feet: 4width (fty and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: E
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’

! Boxes checked below shall be supported by completing the appropriate sections in Section T below.

? For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



1 Potentially jurisdictional wa. -and/or wetlands were assessed within the review a. .nd determined to be not
jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aguatic resource is a TNW,
complete Section ITEA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to 2 TNW, complete
Sections ITLA.1 and 2 and Section IILD.1.; otherwise, see Section JIL.B below.

1. TNW
Identity TNW:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an. RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section 111D.4.

A wetland that is adjacent to but that dees not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a fraditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that eombines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section JIL.B.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that {low directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: ]
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

{if) Physical Characteristics:
(2) Relationship with TNW:
[ Tributary flows directly into TNW.
E] Tributary flows through PickiEist tributaries before entering TN'W.

tiver miles from TNW,

river miles from RPW.

Project waters are 15t aerial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project walers are

Identify flow route to TNW™:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generafly and in
the arid West. '

* Flow route can be described by identifying, ¢.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
[ 1 Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate}:
Average width: feet
Average depth:
Average side slopes:

Primary tributary substrate composition (check all that apply):

[ silts [1 sands [ Concrete
[[] Cobbles 1 Gravel _ [} Muck
1 Bedrock [f Vegetation. Type/% cover:

[] Other. Explain:

Tributary COIldlthI]/Stdblhty [e.g.. highly eroding, sloughing banks]. Explain:
Presence of run/riffle/ mplexes. Explain:

Tributary geometry 1
Tributary gradient (approximate average slope): %

{c} Flow:
Tributary provides for: | ]
Fstimate average number of flow events in review area/ year
Describe flow regime; .
Other information on duration and volume:

Swiface flow is: . Characteristics:

Subsurface flow: | Explain findings:
{_] Dye (or other) test performed:

Tributary has (check all that apply):
] Bed and banks
[J OHWM® (check all indicators that apply):

[] clear, natural line impressed on the bank [1 the presence of litter and debris
[] changes in the character of soil f] destruction of terrestrial vegetation
L] shelving [] the presence of wrack line
'] vegetation matted down, bent, or absent [] sediment sorting
[ leaf litter disturbed or washed away [ scour
[ sediment deposition [ multiple observed or predicted flow events
[] water staining 1 abrupt change jn

plant community
[ other (list):
[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: Mean High Water Mark indicated by
[] oil or scum line along shore objects 1 survey to available datum;
[] fine shell or debris deposits (foreshore}  [_] physical markings:
E] physical markings/characteristics [] vegetation lines/changes in vegetation tvpes,

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics;
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, ete.). Explain:
Identify specific pollutants, if known:

(iv) Biologicak Characteristics, Channel supports {check all that apply):
Riparian corridor. Characteristics (type, average width): .

€A natural or man-made discontinuity in the OHWM does aot necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agticultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime {e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

“Ihid.




3.

[[] wetland fringe. Char  sistics:
[] Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Fxplain findings:
[1 Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly inte TNW

(i} Physical Characteristics:
(a) General Wetland Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

)

Characteristics:

Subsurface flow: Explain findings:
[]1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
] Directly abutting
71 Not directly abutting
[ ] Discrete wetland hydrologic connection. Explain:
[J Ecological connection. Explain:
[1 Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands ar t river miles from TNW.
Project waters are § it aerial (straight) miles from TNW.
Flow is from: } .
Estimate approximate location of wetland as within the P

f floodpiain.

(i) Chemical Characteristics:

Characterize wetland system (e.g., water color Is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific poltutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[] Habitat for;
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s} being considered in the cumulative anatysis: ]
Approximately ( ) acres in total are being considered in the cumulative analysis.

For cach wetland, specify the following:

Directly abuis? {(Y/N) Size (in acres) Directly abuts? (Y/N)

Size (in acres)

Summarize overall biological, chemical and physical functions being performed:



C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and fonctions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and bielogical integrity of.a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is nof appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

= Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions ebserved or known to occur should be
docamented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IILID:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Fxplain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go o Section IILD:

3. Significant nexus tindings for wetlands adjacent to an RPW but that do not directly abut the RPW, Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITIL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
£ TNWs: Jinear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
"indjcating that fributary is perennial: Based on the geomorphological, biological and hydrological charactoristics
of the stream provided by the applicant and verified in the field by the COE.
Tributaries of TN'W where tributaries have continuous flow “seasonally™ (e.g., typically three months each ycar)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet wideh (ft).
§ Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
21 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TN'W is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
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Tributary waters: .ear feet width (ft).
Other non-wetland waters: acres,
Identify type(s) of waters:

4.  Wetlands directly abuiting an RPW that flow directly or indirectly into TNWs.

{5 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typicalty flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: -

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that
wetland is directly abuiting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

- Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are furisidictional.
Data supporting this conclusion is provided at Section HL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

Wetlands adjacent to such waters, and have when considered in combination with the iributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supperting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres,

7. Impoundments of jurisdictional waters.’

As a gencral rule, the impoundment of a jurisdictional {ributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the calegories presented above (1-6), or
Demeonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INFERSTATE OR INTRA-STATE} WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"
which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

14 which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:
4 Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
2 Other non-wetland waters: acres.
Identify type(s) of waters:
] Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
 Engineers Wetland Delineation Manual and/or appropriate Regional Supplemenis.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the *Migratory Bird Rule” (MBR).
fz] Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

? To complete the analysis refer to the key in Section IILD.6 of the Instructionat Guidebook.

™ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



4 Other: (explain, . ot covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sele potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a {inding is required for jurisdiction (check all that apply):

£l Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

1 Lakes/ponds: acrces.

Other non-wetland waters: acres. List type of aguatic resource:

Wetlands: acres,

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant;
i1 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[7] Office concurs with data sheets/delincation report.
] Office does not concur with data sheets/delineation report,
Data sheets prepared by the Corps:
Corps navigable waters’ study: ;
U.S. Geological Survey Hydrologic Atlas:
[L] USGS NHD data.
[[1 USGS 8 and 12 digit HUC maps.
- U.S. Geological Survey map(s). Cite scale & quad name:NC- Rosman.
| USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
| State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):
or [] Other (Name & Datz):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION 1: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 22,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02066, Town of Black Mountain, Jamey
Matthews

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Buncombe City: Black Mountain
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.624662
-82.316525

Universal Transverse Mercator:

Name of nearest waterbody: Flat Crek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologm Unit Code (HUC): 06010105

- Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office (Desk) Determination. Date: 10-22-2013
] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RIA} jurisdiction (as defined by 33 CFR part

329 in y the review area. [Reguired)
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U5 within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas

Weitlands adjacent to TNWs

Relatively permanent waters” (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly infc TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNW3
: Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

EIEIERE

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 110 linear feet: 12 width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section TIT below.

2 For purposes of this form, an RPW 15 defined as a tributary that is not a 'N'W and that typically flows year-round or has continuous flow at [east
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN'Ws. If the aquatic resonrce is a TNW,
complete Section ITL.A 1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections I11.A.1 and 2 and Section IT1.D.1.; otherwise, see Section IIL.B below.

1. TNW
Tdentify TNW:

Summarize rationale sapporting determination:

2.  Wetland adjacent to TNW
Summarize rationaie supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RFWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e-g., typically 3 months). A wetland that directly abuts an RP'W is also jurisdictional. If the aguatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section 11L.D.4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the esistence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and afl of its adjacent wettands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section ITI.B.1 for the tributary, Section ITLB.2 for any onsite
wetlands, and Section IT1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite, The determination
whether a significant nexus exists is determined in Section II.C below.

1. Characteristics of non-TNW5s that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TN'W:
] Tributary flows directly into TNW.
[ Tributary flows through { tributaries before entering TNW,

ver miles from TNW.

ver miles from RPW.

Project waters are B  aerial (straight) miles from TN'W.
Project waters are T  aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow routs to TNW:;
Tributary stream order, if known:

(b) General Tributary Characteristics {check ail that apply):
Tributary is: [] Natural

* Note that the Instructional Guidebeok contains additional information regarding swales, ditches, washes, and erosicnal features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tibutary b, which then flows into
TNW.



[ Artificial {man-made). Explain:
[] Manipulated (man-altered). Fxplain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes

Primary tributary substrate composition {check all that apply):

[ silts [] Sands [[] Conerete
[ Cobbles 1 Gravel [ Muck
[] Bedrock [ ] Vegetation. Type/% cover:

] Other. Explain:

Tributary condltlon/stabﬂlty [e.g., highly erodmg, sloughing hanks]. Explain:
Presence of run/riffle/

Y%

(c) Flow:
Tributary provides for: | E
Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is: P f. Characteristics:

Subsurface flow: Explain findings:
[1 Dye (or other) test performed:

Tributary has (check all that apply):
L] Bed and banks
[] OHWM® (check all indicators that apply):
L1 clear, natural line impressed on the bank []  the presence of liter and debris
[1 changes in the character of soil [ destruction of terrestrial vegetation
[l shelving [ the presence of wrack line
[ vegetation matted down, bent, or ahsent [ ] sediment sorting
L] |
U

Ieaf litter disturbed or washed away scour
sediment deposition O] multiple observed or predicled flow events
[ water staining ' abrupt change in

plant community
[ other (list):
[] Discontinuous OMWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: f3 Mean High Water Mark indicated by:
[ oil or scum line along shore objects ] survey to available datum;
[ fine shell or debris deposits (foreshore) [ physical markings;
[1 physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
[] other (list):

(iii) Chemical Characteristics:
Characterize fributary (e.g., water color is ¢lear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

{(iv) Biological Characteristics. Channel supports {check all that apply):
[J] Riparian corridor. Characteristics (type, average width):
[1 Wetland fringe. Characteristics:
[] Habitat for:
[ ] Federally Listed species. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agriculteral practices). Where there is a break in the OHWM that is
unrelated ¢o the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Thid.



{1 Fish/spawn areas. Fxplain findings:
1 Other environmentally-sensitive species. Explain findings:
(] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow direetly or indirectly into TNW

() Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Characteristics:

Subsurface flow: {. Explain findings:
{1 Dye (or other) test performed: .

{c) Wetland Adjacency Determination with Non~TNW;
] Directly abutting

[ Not directly abutting
[} Discrete wetland hydrologic connection. Explain:
[ ] Eeological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are river miles from TNW.
Project waters are | acrial (straight) miles from TNW.
Flow is from: B
Estimate appr

i floodplain.

ocation of wetfand as within the

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ WVepectation type/percent cover. Explain:

[0 1iabitat for:
[_] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species.” Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately { } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Birectly abuts? (Y/N} Size {in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the fanctions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its preximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance {(e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is net solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos

Guidance and discussed in the Instructional Guideboolk. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

s Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section [ILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section ITILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the fributary in combination with all of its
adjacent wetlands, then go to Section HLD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WEFLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs. .
Tributaries of TNWs where fributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Flat creek is a blue line stream and it supports trout
. Tributaries of TN'W where tributaries have continuous flow “seasonally” (c.g., typically three months each year)
are jurisdictional, Data supporting this conclusion is provided at Section II.B. Provide rationate indicating that

tributary flows seasonally: -

Provide estimates for jurisdictional waters in the review area (check all that apply):
P4l Iributary waters: 110 lincar feet 12 width (fi).
| Other non-wetland waters: acres.

Identify type(s) of waters:

n-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into 2 TNW, and it has a significant
nexus with 2 TNW is jurisdictional. Data supporting this conclusion is provided at Section 111.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
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4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

e Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

= Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW;

Wetlands directly abuiting an RPW where tributaries typicalty flow “seaseonally.” Provide data indicating that
tributary is seasonal in Scction LB and rationale in Section IIL.D.2, above. Provide rationale indicating that
wetland is direcily abutting an RPW: . i

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

21 Wetlands that do net directly abut an RPW, but when considered in combination with the iributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section 11LC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws.

Wetlands adjacent to such waters, and have when considered in combination with the tribatary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section IIIL.C.

Provide estimates for jurisdictional wetlands in the review area; acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce {see E below),

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING 1SOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

| which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

B Other factors. Explain:

Identify water body and summarize rationzle supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width. (ft).
24 Other non-wetland waters: acres.

- Identify type(s) of waters:
Ef wetlands: acres.

F.  NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
[E] If potential wetlands were assessed within the review arca, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
s Review area included isolated waters with no substantial nexus to interstate {or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR}.
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain: .
Other: (explain, if not covered above):

* To complete the analysis refer to the key in Section 11,6 of the Instructional Guidebook.

* Prior to asserting or declining CWA. jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors {i.e., presence of migratory birds, presence of endangered species, use of water for irigated agriculture), using
best professional judgment (check all that apply):

El Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

| Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, sireams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delineation report.
[C] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: )
J.8. Geologicai Survey Hydrologic Atlas:
[] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Black Mountain.
| USDA Natural Resources Conservation Service Soil Survey. Citation:
E National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ Aerial (Name & Date):
or [_] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
] Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
Thisform should be completed by following the instructions provided in Section IV of the JD Form Instructienal Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 22,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02069, Rock Creek Properties, LLC

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Mitchell City: Spruce Pine
Center coordinates of site (fat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.88696
-82.06183

Universal Transverse Mercator:

Name of nearest waterbody: Rockhouse Creek

Name of nearest Traditional Navigable Water (TN'W) into which the aguatic resource flows: Nolichucky River

Name of watershed or Hydrologic Unit Code (HUC): 06010108

B8 Check if map/diagram of review area and/or potential jurisdictionaf areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are assoctated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determipation, Date: 10-22-2013
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

I “navigable waters of the U.S5.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part

329) in the review area. [Required)
: Waters subject to the ebb and tlow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

There P

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): |
: TNWs, including territorial seas
. Wetlands adjacent to TNWs
>4 Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent o but not directly abutting RPWs that flow direcily or indirectly into TNWSs
‘Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify {estimate) size of waters of the U.S. in the review area:
Non-wettand waters: 110 linear feet: 22 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: ﬁfﬁm@
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
{21 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

Jjurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has confinuous flow at least
“seasonally™ (e.g., typically 3 months}.

3 Supporting documentation is presented in Section ILF.



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section TIL.A.1 and Section I11.D.1. only; if the aquatic resource is 2 wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section [ILD.1.; otherwise, see Section IILB below.

1. TNW
Jdentify TN'W:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adfacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any. and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasenally
{e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IfLD.2. If the aquatic resource is a wetland direetly
abutting a tributary with perennial flow, skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an REW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or boeth. If the JD
covers a tributary with adjacent wetlands, complete Section IIL.B.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TINWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area: g 1
Average annual rainfall: inches
Average annual snowfall: inches

{

st

(iiy Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly i
{1 Tributary flows through’

: tributaries before entering TNW.

river miles from TNW.

t river miles from RPW.

f acrial {straight) miles from TN'W.
t acrial (straight) miles from RPW.
e as state boundaries. Explain:

Project waters are
Project waters are |
Project waters are £
Project waters are §
Project waters cross

Identify flow route to TNW™:
Tributary stream order, if known:

(by General Tributary Characteristics (check all that apply):
Tributary is: ] Natural
[ Artificial (man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and o
the arid West.

¥ Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow inte tributary b, which then flows into
TNW.



i Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: i

Primary {ributary substrate composition {check all that apply):

1 Silts [ sands [1 Concrete
[ Cobbles [ Gravel ] Muck
[.]Bedrock [ vegetation. Type/% cover:

L] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes Explain:

Tributary geometry: I
Tributary gradient (appr0x1mate average slope): %

(¢ Flow:
Tributary provides for:

oottty

Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and velume:

g

Surface flow is: Characteristics:
Subsurface flow: ; Explain findings:
] Dve (or other) test performed:

Tributary has (check all that apply):
[[] Bed and banks
1 GHWM? (check all indicators that apply):
(] clear, natural line impressed on the bank [ the presence of litter and debris
[] changes in the character of soil B destruction of terrestrial vegetation

] shelving the presence of wrack line
] vegetation matted down, bent, or absent [] sediment sorting
1 leaf litter disturbed or washed away [] scour
(] sediment deposition [] muhiple observed or predicied flow evenis
] water staining ] abrupt change in

plant community
[ other (list):
1 Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that

apply): - -
Il High Tide Line indicated by: ] Mean High Water Mark indicated by:
0il or scum line along shore objects [ survey to available datum;
[ ] fine shell or debris deposits (foreshore) {1 physical markings;
[] physical markings/characteristics [ ] vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize iributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv} Biological Characteristics. Channel supports {check all that apply}
Riparian corridor. Characteristics (type, average width):
[[] Wetland fringe. Characteristics:
[0 Habitat for;
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices}. Where there is a break in the OHWM that is
unrelated €o the waterbody’s flow regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Thid.



[1 Othe. unwronmcnia]ly sensitive species. Explain findings.
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent te non-TNW that flow directly or indirectly inte TN'W

(i) Physical Characteristics:
{a} General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetlend quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b} General Flow Relationship with Non-TNW:
Flow is: #. Explain:

Surface flow is:

Subsurface flow:

[ Dye (or other) test performed:

FExplain findings:

(c) Wetland Adiacency Determination with Non-TNW:
[] Directly abutting

[1 Net directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Fcological connection, Explain:
[ 1 Separated by bermy/barrier. Explain:

ip) to TNW
- river miles from TNW.
f acrial (straight) miles from TN'W.

(d) Proximity (Relationsh
Project wetlands are ¥
Project waters are |
Flow is from: 1’@
Estimate approximate locauon of wetland as within the ]

loodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparjan buffer. Characteristics (type, average width): .

[0 Vegetation type/percent cover. Explain:

[ Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
(] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered i the cumulative analysis: P
Approximately ( ) acres in total are being considered in

e curnuiative analysis.

For each wetland, specify the following:

Directly abuis? (Y/N) Size (in acres) Directly abuts? (Y/N) Size {in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will ass.  the flow characteristics and functions of the trib . .ry itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and jts proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and is adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to cccur should be
documented below:

1.  Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section HLD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adiacent wetlands, then go to Section [ILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: lingar feet width (1), Or, acres.
£ Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Rockhouse creek is a blue line stream and it supports trout
i Tributaries of TNW where tributaries have continuous flow “seasonally” {e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 110 linear feet 22 width (ft),
=4 Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporiing this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
24 Tributary waters: linear fect widih (ft).
2} Other non-wetland waters: acres.
TIdentify type(s) of waters:

$See Footnote # 3.



4.  Wetlands directly abutting an RPW that flow directly or indirectly inte TNWs,
| Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands,
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section I[HL.B and rationale in Section IILD.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent te but not directly abutting an RPW that flow directly or indirectly into TNWs.

B Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adfacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flew directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonsirate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the eriteria for one of the categories presented above (1-6), or
Demeonstrate that water is isolated with a nexus to commerce (sce E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or forcign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

::] which are or could be used for industrial purpeses by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width ().
Other non-wetland waters: acres.
- Identify type{s) of waters:
{5 Wetlands: acres.

F. NON-JURISPICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[L] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
o solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

¥ To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

® Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HOQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction F ollowing
Rapanos.



Provide acreage estimates for non-jut....uctional waters in the review area, where the sole po...tial basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check atl that appty):

#] Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (j.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION 1V: DATA SQURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
" Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[ Office concurs with data sheets/delineation report.

] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:
| Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas
[_] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Spruce Pine.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map{(s). Citc name:
| State/Local wetland inventory map(s):

FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [} Aerial (Name & Date}:

or [] Other (Name & Date):

i Previous determination(s). File no. and date of response letter:
. Applicable/supporting case law:
| Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be compieted by following the instructions provided in Section I'V of the JD) Form Instructional Guidebook.

SECTIONI: BACKGROUND INFORMATION :
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (ID): October 23,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02075, Jack Levi

C. PROJECT LOCATION ANB BACKGROUND INFORMATION:
State: NC County/parish/borough: Henderson City: Hendersonville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.351153 N, -
82.498244W
Universal Transverse Mercator:
Namne of nearest water body: UT of French Broad River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad NC-Tenn
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 23 Oct 2013
-] Field Determination. Date(s):

SECTION 1I: SUMMARY OF FINDINGS

A. RHA SECTION 10 PETERMINATION OF JURISDICTION.
There i ke “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review arca. [Required)

| Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use te transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check alf that apply): !
TNWs, including territorial scas
Wetlands adjacent to TNWs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 40 linear feet: 3 width {ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Estabh
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
Potentially jurisdictional waters and/or wettands were assessed within the review area and determined to be not
Jjurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typicaily flows year-round or has continuons flow at least
“seasonally” (e.g., typically 3 months).

* Supporting decumentation is presented in Section IIEE.



A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITL.A.1 and Section IZLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section I11.D.1.; otherwise, see Section I1LB below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conchsion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RFWs), i.e. fributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section 11LD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both, If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section ITI.B.2 for any ousite
wetlands, and Section ITL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section YIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area: {
Average annual rainfall: inches
Average anmual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[_] Tributary flows directly into TNW,
[ Tributary flows through 1 f tributaries before entering TNW.

river miles from TN'W.
river miles from RPW.
aerial {straight) miles from TN'W.
aerial (straight) miles from RPW.

Project waters are P
Project waters are
Project waters are
Project waters are

¥
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW>:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that applv):
Tributary is: ] Natural

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



[_1 Artificial (man-made). Explain:
] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes: |

Primary tributary substrate composition (check all that apply):

[ silts 1 Sands ] Conerete
[J Cobbles [ Gravel [] Muck
[l Bedrock (1 Vegstation. Type/% cover:

[7] Other. Explain:

Tributary condition/stability [e.g.. highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Piiclist

Tributary pradient (approximate average slope): %o

7
Estimate average number of flow events in review area/vear; i
Describe flow regime:

Other information on duration and volume:

4. Characteristics:

Surface flow is: B

Subsurface flow: ] Fxplain findings:
(1 Dye (or other) test performed:

Tribﬁtary has (check all that apply):
[l Bed and banks
[ oHWM? (check all indicators that applyy

] clear, natural line impressed on the bank [] the presence of litter and debiis
| changes in the character of soil [0 destruction of terrestrial vegetation
[ ] shelving [ the presence of wrack line
| vegetation matted down, bent, or absent O sediment sorting
] leaf litter disturbed or washed away ] scour
L1 sediment deposition [ 1 multiple observed or predicted flow events
[] water staining M abrupt change in

plant community
[] other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): .
High Tide Line indicated by: 1 Mean High Water Mark indicated by:
L1 oil or scum line along shore objects [T survey to available datum;
[] fine shell or debris deposits (foreshore) [] physical markings;
[] physical markings/characteristics [1 vegetation lines/changes in vegetation types.

[ tidal gauges
L1 other {list):

(iii)) Chemical Characteristics:
Characterize tributary {e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
['1 Riparian corridor. Characteristics (eype, average width): .
[} Wetland fringe. Characteristics:
[[1 Habitat for:
[] Federalty Listed species. Explain findings:

®A natural or man-nade discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g, flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

Tbid.



[T Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
(] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
‘Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{(b) General Flow Relationship with Non-TNW:
Flow is; ] Explain:

Characteristics:

Subsurface flow: (ist. Explain findings:
["1 Dye (or other) 1est performed:

(¢) Wetland Adjacency Determination with Non-TNW;
[ Directly abutting
[ Not directly abutting
[ ] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
{1 Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are river miles from TNW.
Project waters i aerial (straight) miles from TNW.
Flow is from: ¥
Estimate approxim:

ocation of wetland as within the T  floodplain,

{ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): ;

[1 Vegetation type/percent cover. Explain:

[J Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[.] Other environmentalty-sensitive species. Explain findings:
{_] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the curnulative analysis:
Approximately ( } acres in total are being considered in the cumulanve analysis.

For each wetland, specify the following:

Directly abuts? (Y/N} Size (in acres) Directly abuts? {Y/N) Size {in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of is adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. 1t is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW), Similarly, the fact an adjzcent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pellutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing voung for species that are present in the TNW?

e Does the tributary, in combination with iis adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

¢  Does the tributary, in combination with its adjacent wetlards (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or knewn to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section [IL.D:

2. Significant nexus findings for nen-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section MI.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do net directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

D. DETERMINATIONS OF JURISHCTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
{Z] Tributary waters: linear feet width {ft).
E] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs* that flow directly or indirectly into TNWs.
F Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a srgmﬁcant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section HI.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

#See Footnote # 3.



Tributary waters: linear feet width (1t).
Other non-wetland waters: acres,
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly info TNWs.
= Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutling an RPW where tributaries typically flow vear-round. Provide data and rationale
indicating that tributary is perennial in Section I11.1D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tribufary is seasonal in Section IIL.B and rationale in Section II1.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

3. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

il Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidiciional.
Data supporting this conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetlands adjacent o non-RPWs that flow directly or indirectly into TNWs.

| Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Drata supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Tmpoundments of jurisdictional waters.”

As a general Tule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6}, or
Demonsirate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,

INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

- which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

4 Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres,
Identify type(s) of waters:
21 Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

&§  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

® To complete the analysis refer to the key in Section IJ1.D.6 of the Instructional Guidebook.

'® Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA.
HQ for review consistent with the process deseribed in the Corps/EPA AMemorandum Regarding CWA Act Jurisdiciion Following
Rapanos.



Other: (explain, if not covered above): .

Provide acreage estimates for no-n-jurisdjctionaf waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for frrigated agricubture), using
best professional judgment (check all that apply):

[El Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres,
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction {check all that apply):

| Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).
Lakcs/ponds acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
&8 Maps, ptans, plots or plat submitted by or on behalf of the applicant/consultant:
-1 Data sheets prepared/submitted by or on. behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[1 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
| Corps navigable waters® study: .
it U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[_] USGS 8 and 12 digit HUC maps.
. U.S. Geological Survey map(s). Cite scale & quad name:NC-Henderson,
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Wame & Date):
or DG Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD}: November 1,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02079, Charlotte Soccer Academy, John
Koslick

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Cabarrus City: Concord
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees:
Universal Transverse Mercator:
Name of nearcst water body: Irish Buffalo Creck
Name of nearest Traditional Navigable Water (TNW} into which the aguatic resource flows:
Name of watershed or Hydrologic Unit Code (HUC): Yadkin- Pee Dee
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
2] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different ID form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: Novemberl, 2013
& Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.5.” within Rivers and Harbors Act (RHA) jurisdiction {(as defined by 33 CFR part 329)

in the review area. [Required]
I Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There 3 ‘walers of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Regquired]

1. Waters of the U.S,

a. Indicate presence of waters of U.S. in review area (check all that apply): '

8 TNWs, inclading territorial seas

Wetlands adjacent to TNWs
B Relatively permanent waters” (RPWs) that flow direcily or indirec(ly into TN'Ws
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly inlo TNWs
Tmpoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify {estimate)} size of waters of the U.S. in the review area:
Non-wetland waters: 70 linear feet: 17 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

U Boxes checked betow shall be supported by completing the appropriate sections in Section I1f below.
* For purposes of this form, 2n RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least

“seasonally” (e.g, typically 3 months).



2. Non-regulated waters/wetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review arca and determined to be not
jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resoarce js a TNW,
complete Section ITEA. 1 and Section 111.D.1. only; if the aguatic resource is a wetland adjacent to a TNW, complete
Sections II1.A.1 and 2 and Section HI.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Raparnos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively
permanent waters” (RPWs), Le. {ributaries that typically flow year-round or have continuous flow at least seasonally
{e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round {pereanial) flow, skip to Section ITED.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evalaation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law,

1f the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section I11.B.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section ITLB.3 for ali wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section ITLC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i} General Area Conditions:
Watershed size:
Drainage area: ik i
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
{a} Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through tributaries before entering TNW.

river miles from TN'W.

river miles from RPW.

Project waters are acrial (straight) miles from TNW.
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries, Explain:

Project waters are
Project waters are

* Supporting documentation is presented in Section IILF.
* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the and West.



Identify flow route to TNW?:
Tributary stream order, if known:

{b) General Tributary Characteristics (check all that apply):

Tributary is: {1 Natural
[ ] Artificial {man-made). Explain:
[} Manipulated (man-altered}. Explain:

Tributary propertics with respect to top of bank (estimate):
feet

Average width:
Average depth:

Average side slopes:

Primary tributary substrate composition (check ail that apply):

[1 silis
[C1 Cohbles
[ Bedrock

["] Sands ] Concerete
[] Gravel [] Muck
{1 Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/ritfle/pool comple‘{cs Explain:

Tributary geometry

Tributary gradient (approximate average slope): Yo

{c} Flow:

Tributary provides for: ] 4
Estimate average number of flow events in review arca/year:

Describe flow regime:

Other information on
Surface flow is:

Subsurface flow: §

duration and volume:
. Characteristics:

Explain findings:

1 Dye (or other) test.pcrformcd

Tributary has (check all that apply):
[ 1 Bed and banks
[1 OHWM® (check all indicators that apply):

{1 clear, natural line impressed on the bank {7 the presence of litter and debris
[ changes in the character of soil {1 destruction of terrestrial vegetation
[] shelving [ ] the presence of wrack line
[} vegetation matted down, bent, or absent [ ] sediment sorting
[1 leaflitter disturbed or washed away O scour
[} sediment deposition [l multiple observed or predicted flow events
] water staining | abrupt change in

plant community

[T other (list):
[1 Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: Mean Iigh Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[[] fme shelt or debris deposits {foreshore)  [_] physical markings;
[ ] physical markings/characteristics [ ] vegetation lines/changes in vegelation types.

[] tidal gauges
] other (list):

(ili) Chemical Characteristics:

Characterize tributary (c.g..

water color is clear, discolored, oily film; water quahty, general watershed

characteristics, ete.). Explain:
Identify specific pollutants, if known:

? Flow route can be described by identifying,
TNW.

e.g., tributary a, which flows through the review arca, to flow into tributary b, which then flows into

‘A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OH'WM has been removed by development or agricultural practices). Where there is a break in the OHWM that is

unrelated to the waterbody’s flow regime (e.g.,
and below the break.
"Ibid.

flow over a rock outcrop or through a culvert), the agencies will look for indicators of fiow above



(iv} Biological Characteristics. Channel supports (check all that apply)

Riparian corridor. Characteristics (type, average width):

[l Wetland fringe. Characteristics:

[] Habitat for:
[] Federally Listed species. Explain findings:
["] Fish/spawn arcas. Explain findings:
[_] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(1) General Wetland Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries, Explain:

{(b) General Flow Relatignship with Non-TINW:
Flow is: ]

Surface flow is:
Characteristics:

Subsurface flow: ] f. Fxplain findings:
1 bye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting

1 Wot direcily abutting
[ ] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

{d) Proximity (Relationship
Project wetlands are
Project waters i
Flow is from:
Estimate approx

§¢ river miles from TNW.
aerial (straight} miles from TN'W,

location of wetland as within the B

floodplain.

(ii) Chemical Characteristics:

Characterize wetland system {(e.g., water color is clear, brown, oil film on surface; water guality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii} Biological Characteristics. Wetland supports (check all that apply)

Riparian buffer. Characteristics (type, average width):

[[] Vegetation type/percent cover. Explain:

[] Habitat for:
[] Federally Listed species. Explain findings:
L] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Fxplain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristies of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately { ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size {in acres) Directiy abuts? (Y/N)

Size (in acres)




Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biolegical integrity of a TNW. Considerations when evaluating significant nexus inclhide, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the funetions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshaold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or eutside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of polhxtants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TN'W?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

o Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for ron-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the nen-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with ali of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RP'W but that do not directly abut the RIFPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I1.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALY THAT APPLY}):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
4 Wetlands adjacent to TNWs: acres.

RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the
stream, indicative of perennial.

Tributaries of TN'W where tributaries bave continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section HLB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review arca (check all that apply):
I Tributary waters: linear feet width (fi).
Other non-wetiand waters: acres.

Identify type(s) of waters:




3. Non-RPWs® that flow directly or indirectly into TNWs.
.l Water body that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section If1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters; linear fect width (ff).
23l Other nop-wetland waters: acres.

[dentify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly inte TNWs.
£i  Woetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

21 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that fributary is perennial in Section IILD.2, above. Provide rationale indjcating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section 111.D.2, above. Provide raticnale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RP'W that flow directly or indirectly into TNWs,

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional,
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6.  Wetlands adjacent to non-RPW3s that flow directly or indirectly info TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section ITLC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

F] Demonstrate that impoundment was created from “waters of the U.S..” or

Demenstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
BEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):Y?

which are or could be used by interstate or foreign travelers for recreational or other PUIposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purpeses by indusiries in interstaie commerce.

151 Interstate isolated waters. Explain:

i Other factors. Explain;

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictionat waters in the review area {check all that apply):
] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

F.  NON-JTURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

#See Footnote # 3.

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

 Prior 1o asserting or declining CWA jurisdiction based sokely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EFA. Memorandum Regarding CWA Act Jurisdiction Following
Rapanes.




If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

=} Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solelv on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional Judgmem (check 21l that apply):

Non-wetland waters {i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres,

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check al} that apply):

Non-wetland waters (i.c., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres,

Other non-wetland waters: acres. LIst type of aquatic resource:

Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
. Maps, plans, plots or plat submitted by or on behalf of the applicant/consuliant:
| Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[T Office concurs with data sheets/delineation report.
[1 Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable walers’ study:
1.8, Geological Survey Hydrologic Atlas
(] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
U.5. Geological Survey map(s). Cite scale & quad name:NC-Kannapolis.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/.ocal wetland inventory map(s):
FEMA/FIRM maps:
i} 100-vear Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: I< Aerial (Name & Date) UNK.
or X Other (Name & Date): UNK.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law: .
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JI»:



APPROVED JURISDICTIONAL DETERMINATION FORM
(1.5, Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTIONI: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 30,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02081, Nechel B Thayer

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Iredell City: Mooresville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.5555,
-80.8766

Universal Transverse Mercator:

Name of nearest water body: Lake Norman

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River

Name of watershed or Hydrologic Unit Code (HUC): 03050101

Check if map/diagram of review area and/or potential jurisdictional arcas is/are available upon request.

Check if other sites (e.g., ofi3ite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHBECK ALL THAT APPLY):
Office (Desk} Determination. Date: [0-30-2013
5l Field Determination. Date(s):

SECTION 1I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION,

There A “navigable waters of the U/.5.” within Rivers and Harbors Act (RI1A) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required]

1 Waters subject to the ebb and flow of the fide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. FExplain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

& “waters of the U.8.7 within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that fiow directly or indirectly info TNWs
Non-RPWs that flow directly or indirectly into TN'Ws
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
(¢ Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. TIdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 0.04 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completiag the appropriate sections in Section III below.

 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow a least
“seasonally” (e.g., typically 3 months).

% Supporting documentation is presented in Section TILF.



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resonrce is a TNW,
complete Section IILA.1 and Section HL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITLLA.1 and 2 and Section INLD.1.; otherwise, see Section 111.B below.

1. TNW
Identify TNW: Lake Norman.

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

‘This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Raparnos have been met.

The agencies will assert jurisdiction over non-pavigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)}
and a traditional navigable water, even though a significant nexus finding is not required as 2 matter of faw.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW_If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in cembination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for anaiytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section I1L.B.2 for any onsite
wetlands, and Section IIL.B.3 for all wetlands adjacent te that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area: t
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
{1 ‘Fributary flows directly i
L] Fributary flows through ]

¢ tributaries before entering TN'W.

river miles from TN'W.

river miles from RPW.,

Project waters are aerial (straight) miles from TN'W,
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW®
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[1 Artificial (man-made). Fxplain:

* Note that the Instractional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., fributary a, which flows through the review area, to flow into fributary b, which then flows into
TNW.



[, .anipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: {eet
Average side slopes: P

L.

Primary tributary substrate composition {(check all that apply):

[l silts [} Sands 1 Concrete
[[] Cobbles 3 Gravet [] Muck
[ Bedrock [J Vegetation. Type/% cover:

LI Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexcs Explain:

Tributary geometry:
Tributary gradient (approx1matc average slope): %o

(c) Flow:
Tributary provides for:
Hstimale average numb
Describe flow regime:
Other information on duration and velume:

low cvents In review area/year:

Surface flow is: ] t. Characteristics:

Subsurface flow: Explain findings:
LI Dye (or other) test performed:

Tributary has {check all that apply):

[] Bed and banks

[] OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank [_] the presence of litter and debris
[] changes in the character of soil [ destruction of terrestrial vegetation
[1 shelving [l the presence of wrack line
[ vegetation matted down, bent, or absent [_] sediment sorting
[T leaflitter disturbed or washed away [} scour
[1 sediment deposition multipte observed or predicted flow events

[T] water staining il abrupt change in

I:J

plant community
L] other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OII'WM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
4 High Tide Line indicated by: £5] Mean High Water Mark indicated by:
1 oil or scum line along shore ohjects [ 1 survey to available datum;
[ finc shell or debris deposits (foreshore) ] physical markings;
L] physical markings/characteristics L] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iili) Chemical Characteristics:
Characterize ributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Klentify specific pollutants, if known:

(iv} Biological Characteristics. Channel supports {check alf that app]y)
[0 Riparian corridor. Characteristics (fype, average width):
[T] Wetland fringe. Characteristics:
[] Habitat for:
[_] Pederally Lisied species. Explain findings:
[ Fish/spawn arcas. Explain findings:

SA natural or man-made discontinuity in the QWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there 1s a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above
and below the break.

Thid,



2.

3.

[_] Othex wivironmentally-sensitive species. Explain ﬁndingsf =
[L] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN'W

(i) Physical Characteristics:
(a} Generai Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: | {. Explain:

Surface flow is:
Characteristics:

Subsurface flow: ] {. Explain findings:
[] Dye {or other) test performed:

(cy Wetland Adijacency Determination with Non-TNW:
[] birectly abutting
[1 Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TN'W
Project wetlands are river miles from TNW.
Project water: P aerial (straight) miles from TN'W.
Flow is from: £
Estimate approximate location of wetland as within the B

(i} Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.}). Explain:
Identify specific pollutants, if known:

(iii) Biotogical Characteristics. Wetland supports {check all that apply):

Riparian buffer, Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[.] Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any
All wetland(s) being considered in the cumulative analysis: 1]
Approgimately ( } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuis? (Y/N)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DPETERMINATION

Size {in acres)




A significant nexus analysis will ass.  the flew characteristics and functions of the trik__ary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and bielogical integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biclogical integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters 1o TNWSs, or to reduce the amount of pollutants or floed waters reaching a TN'W?

s  Docs the tributary, in combination with its adjacent wellands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the abeve list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indireetly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section TILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section TILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tribilary in combination with all of its
adjacent wetlands, then go to Section IH.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY): .

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review arca:
TNWs: tinear feet width (1t), Or, 0.04 acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

- Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: The Lake supperls navigation
Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check afl that apply):
s Tributary waters: lincar feet width (ft).
Other non-wetland waters: acres.

Edentify type(s) of waters:

3 Nan-RPWss that flow directly or indirectly into TNWs.
- Water body that is not a TNW or an RPW_ but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section HI.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: finear feet = width (ft).
i1 Other non-wetland walers: acres.

Identify type(s) of waters:

*See Footnote # 3.



4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and ratienale
indicating that tributary is perennial in Section IILD.2, above, Provide rationale indicating that wetland is
directly abutting an RPW:;

| Wetlands directly abutting an RPW where tributaries typically flow “seasenally.” Provide daia indicating that
tributary is seasonal in Section ITLB and rationale in Section [{I.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

24 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional,
Data supperting this conclusion is previded at Scetion 1T1.C.

Pravide estimates for jurisdictional wetlands in the review area: acres.

7. Ympoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

Demonstrate that impoundment was created from “waters of the U.S.,” or

2] Demonstrate that water meets the criteria for one of ihe categories presented above (1-6), or Catawba River is a
TNW

Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

| which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish arc or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

| Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review arca (check all that apply):
i Tributary waters: linear feet width (ft).
{ Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

-] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

i} Review area included isolated waters with. no substantial nexus ¢o interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebock.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA

HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jui.. .ctional waters in the review arca, where the sole pow.aidal basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water {or irrigated agriculture), using
best professional judgment {check all that apply):

| Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

5] Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction {check ail that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetiand waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked itcms shall be included in case file and,
where checked and requested, approprialely reference sources below):
Maps, plans, plots or plat submitted by or on behaif of the applicant/consultant:
22 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ ] Office coneurs with data sheets/delineation report.
[ oOffice does not concur with data sheets/delineation reporl.
| Data sheets prepared by the Corps:
Corps navigable waters® study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[1USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Lake Norman Nosth.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
Stale/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Flevation is: {National Geodectic Vertical Dratum of 1929)
Photographs: {1 Aerial (Name & Date):
or [] Other (Name & Date):;
Previous determination(s). File no. and date of response letter:
Applicable/supperiing case law:
Applicable/supporting scientific literature:
Other information {please specify):

B. ADDITIONAL COMMENTS TO SUFPORT JD:



APPi{OVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section [V of the ID Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A, REPORT COMPLETION DATE ¥OR APPROVED JURISDICTIONAL DETERMINATION (JD):

- . g T £ f= i
B. DISTRICT OFFICE, FILE NAME, AND NUMBER: [/ PER  (pp/  Cnts2/ ~ gy
C

. gHUW 20/ =020

PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borpugh: MECKLENBURG City: CHARLOTTE
Center coordinates of site (lat/long in degree decimal format): Lat. 35.06797° N, Long. 80.80792° W.

Universal Transverse Mercator:
Narne of neargst waterbody: UT to Fourmile Creck
Nasme of nearest Traditional Navigable Water (TNW) 1nto which the aquatic resource flows: Catawba River
Name of watstshed or Hydrologic Unit Code (HUC): 030501030105
| Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request,
Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded on a
different JTY form,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office {Desk) Determination. Date:

Field Determination. Date(s): /0/,? y’/ 2.0 3

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION,

There 0 “navigahle waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]

Waters subject to the ebb and flow of the tide.
Waters are presently used, or have beer used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 444 DETERMINATION OF JURISDICTION.

There Ate “waters of the ULS.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR. part 328) in the review area. [Required)
1. Waters of the U.S.
a. Indicate presence of waters of ¥1.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TN'Ws
g1 Non-RPWs that flow directly or indirectly into TNWg
2 Wetlands directly abutling RPWs thas flow directly or indirectly into TNWs
Wetlands adjacent fo but not directly abutting RPWs that flow directly or inditectly into TNWs
Weilands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated {interstate or intrastate} waters, including isolated wetlands

b. ldentify (estimate} size of waters of the U.S. in the review area:
Non-wetiand waters: 100 linear feet: 1 widih (i) and/or acres.
Wetlands: 0.25 acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if knawn):

2. Non-regnlated waters/wetlands (check if applicable):?
[l Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

’ Boxes checked below shall be supported by completing the appropriate sections in Scction 1T below.

* For purposes of this form, an RPW is defined as a tributary that is not 2 TNW and that typically flows year-round or has continuous flow at least “seasonally”
{c.., typically 3 months).

* Supporting documentation is presented in Section TILF.




SECTION III: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, [f the aquatic resource is a TN'W, complete
Section TTLA.1 and Section [11.D.1. only; if the aguatic resource is 2 wetland adjacent to a TNW, complete Sections I1LA1 and 2
and Section I11.D.1.; otherwise, see Section [TLB below.

1. TNW
Tdentify TN'W:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Sumumarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS {IF ANY):

This section summarizes information regarding characteristics of ¢the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanoshave been met,

The agencies will asgert jurisdiction over non-navigable tribntaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow vear-round or have eontinaous flow a{ least seasonally (e.g., typically 3
months). A wetland that directly abuots an RPW is also jurisdictional. If the aquatic resource is not a TN'W, buef has year-round
{perennial) flow, skip to Section ITL.D.2. If the aquatic resouree is a wetland directly abortting a tributary with perennial flow,
skip to Section YILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps diséricts and
FPA regions will include in the record auy available information that docoments the existence of a significant nexuss between a
relatively permanent tribufary that is not perennizl (and its adjacent wetlands if any) and a traditional navigable water, even
thongh a significant nexus finding is not required as a mateer of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TN'W. I the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tribatary in combinatian with zll of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purpeses, the tributary and all of its adjacent wetlands is used whether the review area identified in the JI request is
the tribatary, or its adjacent wetiands, or both. If the JIb covers a tributary with adjacent wetlands, complete Section H1.B.1 for
#he (ributary, Section TY1.B.2 for any onsite wetlands, and Seetion IILB.3 for all wetlands adjaeent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section TTLC below.

1.  Characteristics of non-TNWs that flow directly or indirectly inte TNW

(i) General Area Conditi
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

{ii) Physical Characteristics;
(a) Relationship with TNW:
[ Tributary flows divectly into TNW.
<] Tributary flows through 3 tributaries before entering TNW.

Project waters are
Project waters are |
Project waters are
Project waters are ] t acrial (straight) miles from RPW.
Project waters crass or serve as stale boundaries. Explain: NO.

Identify flow route to TNW: UT to Fourmile Creek, to MeAlpine Creek to Sugar Creek to Catawba River.
Tributary stream order, if krown:

* Note that the Inshuctional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and ia the arid

West,

* Flow route can be described by identifying, c.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



{t) General Tributary Characteristics {check all that apply):
Tributary is: P4 Nabaral
] Artificial {man-made). Explain:
] Manmpulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: | feet
Average depth: 0.2 feet
Average side slopes: #

Primary tributary substrate compaosition {check ali that apply):

B sitts Sands [ Conerete
[ Cabbles [ Gravel [ Muck
[1 Bedrock [[] Vegetation. Type/% cover:

[} Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/p Expla.in: WEAK.

Tributary geontetry: i
Tributary gradient (appmx;matc avcrage slope): 2 %

{c) Flow:
Tributary pravides for: §
Estimate average number of flow events in review arealyear:
Describe flow regime: likely due to supplemental flows from woli course irrigation.
Other information on dumﬂon and volume:

Surface flow is: | . Characteristics:

Subsurface flow:
i Dve (or o

(. Explain findings:
test pe[formed

Tributary has (check all that apply):

Bed and banks

U] CHWME tcheck ali indicators that apply):
[ clear, natural line impressed on the bank [] the presence of litter and debris
[[] changes in the character of soil destruction of terrestrial vegetation
[ shelving the presence of wrack line
(7] vegetation matted down, bent, or absent sediment sorting
T 1 leaftitier distarbed or waghed away scour
[] sediment deposition multiple observed or predicted flow events
[] water staining abrupt change in plant communicy
[ other isty:

[ Discontinuous QHWM.” Explain:

I

If fac,ton. other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that apply):

= High Tide Line indicated by: Mean High Water Mark indicated by:

[ oil or scum line along share objects [1 sarvey to available datam;
[] fine shell or debris deposits (foreshore}  [] physical markings;
[ physical markings/characteristics [ vegstation lines/changes in vegetation types.

[ tidal gauges
[ other list):

(iii) Chemical Characteristics:

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characietistics, ete.}.

Explain: no flow currently present.
Tdentify specific pollutants, it known: none known.

A natoral or man-made discontinuity in the OFTWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the CHWM that is unelated to the waterbody's How

regime (e.g., flow over a rock outerop or throngh a culvest), the agencies will look for indicators of flow above and below the break.
Ibld




{iv) Biological Characteristics. Channel supporis {check all that apply)
[1 Riparian corridor. Characteristics (type, average width):
B Wetland fringe. Characteristics:
[l Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Fxplain findings:
[] Other environmentally-sensitive species. Explain findings:
U1 Aquatic/wildlife diversity. Explain findings:

2.  Characteristics of wetlands adjacent to nen-TN'W that flow directly or indirecily into TN'W

{i) Physical Characteristics:
{a) Gengral Wetland Characteristics:
Properties:
Wetland size:0.25acres
Wetland type. Explain:headwater.
Fetland quality. Explain:low. likely present due to irrigation from adjacent golf course.
Project wetlands cross or serve as state boundaries. Explain:

{(b) General Flow Relatio
Flow is: |

Subsurface flow: Explain findings:
1 Dye (or other) test parformed:

(c) Wetland Adjacency Determination with Non-TNW:
Directly abutting
1 Not directly abutting
[ Discrete wetland hydrologic sonaection. Explaio:
[ ] Ecological connection. Explain:
L1 Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands as YIVEI mileg from TNW.
Project waters a ight) miles from TNW.
Flow s from: .
Estimate approximate location of wefland as within the

floodptain.

{i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on susface; water quality; general watershed
characteristics; etc.). Explain:
Identity specific pollutants, itknown:

{iif) Biological Characteristics. Wetland sapports (eheck all that apply):

Riparian buffer. Characteristics {(type, average width):

[] Vegetation type/percent cover. Bxplain:

[C1 Habitat for:
[] Federally Listed species. Explain findings:
[] Fishispawn areas. Fxplain findings:
[ Other environmentally-sensitive species. Explain findings:
[] Aguatic/wildtife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland{s) being considered in the cumulative analysis: 4
Approximately ( 0.25 ) acres in total are being considered in the cumulative analvsis.



For each wetland, specify the following:

Directly abuts? (Y/N) KizZe {in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biolagical, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexns analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exisis if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemieal, physical and/or biclogical integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited o the volome, duration, and frequency of the flow
of water in the tributary and its proximity to a TN'W, and the functions performed by the tributary and all its adjacent
wetlands. Tt is not appropriate fo determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TN'W). Similarly, the fact an adjacent wetland lics within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos Guidanee and

discussed in the Insaructional Guidebook. Factors to consider include, for example:

s Does the iributary, in combination with its adjacent wetlands (if any), have the capacity 1o catry pollutfmts or flood waters fo
TNWs, or te reduce the amount of pollutants or flood waters reaching a TNW?

e TDoes the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyele support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W?

e  Does the tributary, in combination with its adjacent wetlands {if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

»  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or knewn to oecur shoauld be doenmented
below:

1. Significant nexus findings for ron-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tribufary itself, then go to Section T11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Lxplain findings of presence or absence of significant nexus below, based on the tributary in combinatinn with all of its
adjacent wetlands, then go to Section TTLD:

3. Sigpificant nexus findings for wetlands adjacent to an RPW but that do not diveetly abut the RPW. Explain findings of
presence or absesce of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section [IL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check ail that apply and provide size estimates in review area:
TNWs: linear feet width (i), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RP'Ws that flow direcély or indirectly into TN'Ws.
. Tributaries of TNWs where tributaries typicaliy flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
Tributaries of TNW where (ributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally: observations.




Provide estimates for jurisdictinnal waters in the review area (check all that apply):
B4 Tributary waters: 100 linear feetlwidth (£).
{2 Other non-wetland waters: acres.

Tdentify type(s) of waters:

3. _N_01.‘1-R]"“NSs that flow direcily or indirectly into TNWs.
Fl Waterbody that isnot 2 TNW or an RPW, but flows direetly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Sectior TIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
(] Tributary waters: linear feet width {ft).
| Other non-wetland waters: acres.

Tdentify type(s) of waters:

4, Weﬂ;mds directly abutting an RPW that flow direcily or indirectly info TNWs.,
Wetlands directly abut RPW and thus are jurisdictional as adiacent wettands.
%] Wetlands dlIELt].y abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section [ILD.2, sbove. Provide rationale indicating that wetland is
directly abuitting an RPW:

£4d Wetlands directly abutiing an RPW where tributaties typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section [11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW: immediately adjacent.

Provide acreage estimates for jurisdictional wetlands in the review arca: 0.25 acres.

5, Wctlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN'Ws,

2l Wetlands that do not divectly abut an RFW, but when considered in combination with the tributary to which they are adjacent
and with similarty situated adjacent wetlands, have a signiticant nexus with a TN'W are jurisidictional. Data suppotting this
conclasion is provided at Section T11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: ACFES.

6. VVetEands adjacent to non-RP'Ws that flow direetly or indirectly into TNWs.

il Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data suppotting this
conclusion is provided at Section TTLC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters®

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictiomat.
Demonstrate that impoundment was created from “waters of the U.8.,” o1
Demaonsirate that water meets the criteria for ane of the calegories presented above (1-6), or
Demaonstrate that water is isolated with a nexus to commerce {(see E below),

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"

] which are ur sould be used by interstate or foreign eravelers for recreational or other purposes.

{ram whigh fish or shellfish are or could be taken and gold in interstate or foreign commerce.

1 which are ot could be usad for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

. Other factors. Explain:

Identify water body and summarize rationale supporting determination:

8See Foomaote # 3.

? To complete the analysis vefer to the key in Scction HLD.6 of the Instruetional Giidebook.

' Prior to assering or declining €WA jurisdiction hased sclely on this category, Corps Districts will elevate the action to Corps and EP A HQ for
review consistent with the process deseribed in the Covps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanes,



Provide estimates for jurisdictional waters in the review area {check all that apply):

| Tributary waters: linear feet width (1t).
Bl Other non-wetland waters: ALTes.
Identify type(s) of waters:
2l Wetlands: acres.

F. NON—JURI&DICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
TIf potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.
| Review arca included isolated waters with no substantial nexus to itetstate {or foreign) commerce.
[ Prior to the Jan 2001 Supreme Couwrt decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
- Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Bxplain:
Other: (explain, if not covered above):

Provide acreage estimates tor non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irigated agriculture}, using best professional
judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: actes.
: Other ron-wetland waters: acres. List type of aquatic resource:

Wellands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Sigmificani Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (1.e., Tivers, slreams): lincar feet, width (fi).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aqualic resource:

Wetlands: aures.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in ¢ase file and, where checked
and requested, appropriately reference sources below):
IE Maps, plans, plots or plat submitted by or on behalf of the applicant/consuitant:
B Data sheets prepa_redfsubmltted by or on behalf of the applicant/consultant.
71 Office concurs with data sheets/delineation report.
L] Office does not concur with data sheets/delineation report.
- Data sheets prepared by the Corps:
Corps navigable waters” study:
U.S. Geological Survey Hydrolegic Aﬂas
[ ] USGS NHD data.
[ ] USGS 8 and 12 digit HUC maps.
U.5. Geological Survey map(s). Cite scale & quad name:
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodptain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [ ] Acrial (Name & Date):
or [_] Other (Name & Date):
Previous determination(s). File no. and date of respotise letter:
Applicablefsupporting case law:
Applicable/supporting scientific literature:
Other information {please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JDy;




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S8. Army Corps of Engincers
Th1:> form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REFPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (ID): Getober 29,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02086, Charles .J. Knox

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Tredell City: Mooresville
Center coordinates of site (lat/long in degree decimal format): 1atitude & Longitude in Decimal Degrees: 35.5448,
-80.9402

Universal Transverse Mercator:

Name of nearest water body: Lake Norman

Name of nearest Traditional Navigable Water (TNW) into which the aguatic resource flows: Catawba River

Name of watershed or Hydrologic Tnit Code (HUC): 03030101

Check if map/diagram of review arca and/or potential jurisdictional areas is/are available upon request.

Check if other sites {¢.g., offsite mitigation sites, disposal sites, elc...) are associated with this action and are recorded

on a different JID form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Duate: 10-29-2013
i Tield Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the 1.5 within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)

in the review arca. [Required}
| Waters subject to the ebb and flow of the tide.
| ‘Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

¢ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters™ (RPW3s) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirecily into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
7]  Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify {estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (f1} and/or 0.02 acres.

Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: i
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

 jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.
* For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continucus flow at least

“seasonally” {e.g.. typically 3 months).
* Supporting documentation is presented in Section TILF.



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section INLA.1 and Section ITL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITLA.1 and 2 and Section IY.D.1.; otherwise, see Section IILEB below.

1. TNW
Identify TNW: Lake Norman.

Surmmarize rationale supporting determination;

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aguatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITLD 4.

A wetland that is adjacent to but that dees not directly abut an RPW requires a significant nexus evaluation, Corps
districts and EPA regiens will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section ILB.2 for any onsite
wetlands, and Section I1LB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow direcily or indirectly into TNW

(i) General Area Conditi
Watershed size: ]
Drainage area: i
Average annual rainfall: inches
Average annual snowfall: inches

(iiy Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly i
[ Tributary flows through

tributaries before entering TNW.

river miles from TNW.

river miles from RPW,

aerial (straight) mifes from TN'W.
3t acrial (straight} miles from RPW,
r serve as state boundaries. Explain:

Project waters are
Project waters are
Project waters are
Project waters are
Project waters cros

Identify flow route to TNW®:
Tributary stream order, if known:

(b} General Tributary Characteristics {check al] that apply):
Tributary is: ] Natural
] Artificial (man-made). Explain:

* Note that the Instructionat Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then fiows into
TNW.



[L .aripulated (man-attered}. Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: foet
Average side slopes:

Primary tributary substrate composition {check all that apply):

[ sints 1 Sands [ Conerete
[] Cobbles [T Gravel [ Muck
[ Bedrock [[] Vegetation. Type/% cover:

[[1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks). Explain:
Presence of run/riffle/pool Complexeg Explain:

Tributary geometry: B
Tributary gradient (approxlma,te average slope): %

(c} Flow: )
Tributary provides for

Estimate average number of flow events in review arca/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is: £ic . Characteristics:

Subsurface flow: 1 Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

[] Bed and banks

1 OHWME (check all indicators that apply):
[1 clear, natural line impressed on the bank []  the presence of litter and debris
1 changes in the character of soil [] destruction of terrestrial vegetation
[ I shelving [] the presence of wrack line
[1 vegetation matted down, bent, or absent [] sediment sorling
[T 1eaf litter disturbed or washed away 1 scour
[ sediment deposition multiple observed or predicted flow events

[] water staining [ abrupt change in

O

plant community
[ other (list):
[ Discontinuons OHWM.” Explain:

If factors other than the OH'WM were used to determine lateral extent of CWA jurisdiction {check all that

applyy:
4] High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [1 survey to available datum;
[_] fine shell or debris deposits (foreshore)  [_] physical markings;
[] physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
1 other ¢list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watesshed
characteristics, ete.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)
[.] Riparian corridor. Characteristics (type, average width):
[] Wetland fringe. Characteristics:
[ Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:

A natural or man-made discontinzity in the OHWM does not necessarily sever jurisdiction (e g,, where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock ontcrop or through a culvert), the agencics will fook for indicators of flow above
and below the break.

"hid.



i Othe. -nvironmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a}) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{(b) General Flow Relationship with Nen-TNW:
Flow is:

Surface flow is
Characteristics:

Subsurface flow: t. Explain findings:
[] Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TINW:
[ Directly abutting
[ ] Not directly abutting
[ ] Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[7] Separated by berm/barrier. Explain:

TNW
river miles from TNW.
erial (straight) miles from TN'W.

(d) Proximity (Relationshi
Project wetlands are ¥
Project waters are |
Flow is from:
Estimate approximate location of wetland as within th

{ floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii} Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
[1 Habitat for:
] Federally Listed species. Explain findings:
[] Fish/spawn arcas. Explain findings:
[1 Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if a
All wetland(s) being considered in the cumulative analysis: Bick Eist
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Sumimarize overall biological, chemical and physical functions being perfermed:

C. SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will ass . the flow characteristics and functions of the trib. ry itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features decumented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

s  Does the tributary, in combination with its adjacent wetlands (if any}), have the capacity to carry potlutants or flood
waters to TNWs, or to reduce the amount of poilutants or flood waters reaching a TN'W?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any). have other relationships to the physical,
chemical, or biclogical integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions ohserved or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly inte TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section [I1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section T11.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY}):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: lincar feet width (£1), Or, 0.02 acres.
Wetlands adjacent to TNWSs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale

_ indicating that tributary is perennial: The Lake supports navigation

| Tributaries of TN'W where tributarics have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion fs provided at Section IILB. Provide rationale indicating that

tributary flows seasonaliy:

Provide estimates for jurisdictional waters in the review area (check all that apply):
F Tributary waters: linear feet width (ft).
i Other non-wetland waters: acres.

Hdentify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly inte TNWs.
B3 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has & significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check alt that apply):
] Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.

Tdentify type(s) of waters:

¥See Footnote # 3.



Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section ITLD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[} Wetlands directly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that
tributary is seasonal in Section IIL.B and rationale in Section I{1.1.2, above. Provide rationale indicating that
wetland is directly abutting an RP'W:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly inte TNWs.

[ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section ILC.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Weilands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a sipnificant nexus with a TNW are jurisdictional.
Drata supporting this conclusion is provided at Section I.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Tmpoundments of jurisdictional waters.”
As a geperal rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or

B4 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or Catawba River is a

TNW
Demonstrate that water is isolated with a nexus to commerce (sce E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

1 Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
il Tributary waters: linear feet width (ft).

Other non-wetland waters: acres.

Identify type(s) of waters:

i Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

? To complete the analysis refer to the key in Section TILD.6 of the Instructional Guidebook.

™ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action te Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdietion Following
Rapanos.




Provide acreage estimates for non-jut.. ..ctional waters in the review area, where the sole po....ifal basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for iirigated agriculture), using
hest professional _]udgment {check all that apply):

Non-wetland waters (i.e., rivers, sireams): linear feet width (f1).
£} Lakes/ponds: acres.
| Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check afl that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

' Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
| Maps, plans, plots or plat submitted by or en behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
I ] Office coneurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geelogical Survey Hydrologic Atiab
[] USGS NHD data,
[ 1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Lake Norman North.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
: 100-year Fioodplain Elevation is: (National Geodectic Vertical Datum of 1529)
1 Photographs: [ ] Aerial (Name & Date):
or [_] Other (Name & Date):
Previous determination(s). File no. and date of response letier:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 10/16/2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: Town of Beech Mountain - UT to Buckeye Creek JD , Asheville
Regulatory Field office, Wilmington District C/ ©- S Hw - 8 o3 - O &) 0‘6 ,7

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Watauga County City: Beech Mountain
Center coordinates of site (lat/long in degree decimal format): Lat. 36.219311 ° w, Long. -81.905047° N
Universal Transverse Mercator:
Name of nearest waterbody: UT to Buckeye Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Watauga River

Name of watershed or Hydrologic Unit Code (HUC): Watauga River Basin

% Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Bl Office (Desk) Determination. Date:

% Field Determination. Date(s): -7 - ;% - ,5

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

review area. [Requzred]
‘Waters subject to the ebb and flow of the tide.
B Walters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

¢ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a, Indlcate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: Stream linear feet: 652 --3 width (ft) and/or acres.
Wetlands: 412 square feet acres.

¢. Limits (boundaries) of jurisdiction based on: EStablishetiby (13
Elevation of established OHWM (if known): Unknown.

2. Non-regulated waters/wetlands (check if applicable):®

! Boxes checked below shall be supported by completing the appropriate sections in Section LIl below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
{e.g., typically 3 months).

* Supporting documentation is presented in Section LR,



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:



SECTION ITI: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IIL.A.1 and Section IILI.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections II.A.1 and 2
and Section IIL.D.1.; otherwise, see Section IILB below.

1. TNW
Tdentify TNW: .

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapainos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e, tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that direcily abuts an RPW is alse jurisdictional. If the aguatic resource is not a TNW, but has year-round
{perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section [I1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus cvaluation, Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus hetween a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. ¥f the JD covers a tributary with adjacent wetlands, complete Section ITi.B.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section TIL.C below.

1. Characteristics of non-TNWSs that flow directly or indirectly into TNW

(i) General Area Condmons 2
Watershed size: {

Drainage area: iaeres
Average annual rainfall: inches
Average annual snowfall; inches

(i Physical Characteristics:
(a) Relationship with TNW:
1 Tributary flows directly into TNW.
[] Tributary flows through §t tributaries before entering TNW.

Project waters are PieleEast river miles from TNW.
Project waters are river miles from RPW,
Project waters are aerial (straight) miles from TNW.
Project waters are ¥ { aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: NO.

Identify flow route to TNW?: from .
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.
> Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow inte tributary b, which then flows into TNW.




(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: _feet
Average side slopes: |

Primary tributary substrate composition (check all that apply):

[ silts ] Sands ] Conerete
[ Cobbles 1 Gravel ] Muck
[_] Bedrock [T Vegelation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/rifﬂe/gopl__ complexes. Explain:

Tributary geometry: PRk
Tributary gradient (appzommate average slope): %

(¢} Flow:
Tributary provides for: P
Hstimate average number of flow events in review area/year: PlekFist
Describe flow regime: Perennial .
Other information on duration and volume:

Surface flow is: E

Subsurface flow: T ". Explain findings: NA.
[ Dye (or other) test pc;’formed NA.

Tributary has (check all that apply):
[ Bec and banks
] OHWM® (check all indicaters that apply):
[T <lear, naturai line impressed on the bank [  the presence of litter and debris
[ changes in the character of soil [] destruction of terrestrial vegetation
[] shelving [ ] the presence of wrack tine
] vegetlation matted down, bent, or absent [ | sediment sorting
] leaf litter disturbed or washed away [l scour :
3 sediment deposition [] multiple observed or predicted flow events
[} water staining [ abrupt change in plant community
[ 1 other {list):
(1 Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):
High Tide Line indicated by: £ Mean High Water Mark indicated by:

[ oil or scum #ine along shore objects ~ [] survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
[] physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[] tidal gauges
I] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

SA natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will lock for indicators of flow above and below the break.
Tyt

Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[] Habitat for:
["] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: .
[[] Other environmentally-sensitive species. Explain findings:
L] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain: .
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: #iek 1 #8t. Fxplain:

Surface flow is: Pacl
Characteristics;

Subsurface flow: ¥ lﬁﬁﬁ Explain findings:
1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW;
O Directly abutting

[L] Not directly abutiing
] Discrete wetland hydrologic connection. Explain: Water table flow.
F 1 Ecological connection. Explain:
] Separated by berm/barrier. Explain:

Proximity (Relationship) 1
Project wetlands are ¥y E st river miles from TNW.
Project waters ate %‘%ﬁ%@ﬁi aerial (straight) miles from TNW,

aaaaa it

(d)

floodplain.

Estimate approxalmate locatlon of wetland as within the Hig

(if) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; genetal watershed
characteristics; etc.). Explain:
Identify specific poliutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply)

Ripatjan buffer. Characteristics (type, average width):

[] Vegetation type/percent cover. Explain:

[0 Habitat for:
[ Pederally Listed species. Explain findings:
{1 Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[T Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: 4
Approximately ) acres in total are being considered in the cumulative analysis.




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? {Y/N) Size (in acres)

Summarize overall biological, chemical and physical fimctions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW, For each of the following situations, a significant nexns exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Censiderations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the fonctions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus,

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factoys to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or {locd waters reaching a TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that ate present in the TNW?

e Does the tributary, in combination with ifs adjacent wettands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

»  Does the (ributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biolegical integrity of the TNW?

Note: the above list of considerations is not inclusive and other fimctions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows divectly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section ITLD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with ail of its
adjacent wetlands, then go te Section [11.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, thea go to
Section TI1.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet 0 width (ft), Or, acres.
-1 Wetlands adjacent to TNWs: acres,

2. RPWs that flow directly or indirectly into TNWs,
Tributaties of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
" tributary is perennial: OHWM.  Strean  was Codis Elves , vay Clves | & SColed QS wi{ PR,
Tributaries of TNW wherte tributaries have continuous flow “seasonally” (e.g., typically three months each year} are
jurisdictional. Data supporting this conclusion is provided at Section JI.B. Provide rationale indicating that tributary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check ali that apply):
g Tributary waters: linear feet 6523 width (ft).
Eil Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section HILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
£ Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
24  Wetlands direetly abut RPW and thus are jurisdictional as adjacent wetlands,
£ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Sectjon II1.D.2, above. Provide rationale indicating that wetland is
directly abuiting an REW: Soils, Hydrology, and Vegetation.

Bl Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Sectjon IILB and rationale in Section I1LD.Z2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wettands in the review area: 1 acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

E5l Wetlands adjacent to such waters, and have when considered in combination with the ttibutary to which they are adjacent and
with similarly situated adjacent wetlands, bave a significant nexus with a TN'W are jurisdictioral. Data supporting this
conclusion is provided at Section ITLC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters,’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

4 Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[l Demonstrate that water is isolated with 2 nexus to commerce (see E below),

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

[24 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

bt which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

#See Footnote # 3.

® To complete the analysis refer to the key in Secticn IILDL6 of the Instructional Guidebook.

¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.




Provide estimates for jurisdictional waters in the review area (check alt that apply):
! Tributary waters: linear feet width (ft).

£ Other non-wetland waters: acres.

~ Identify type(s) of waters: .

Bl weltlands:.acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

L If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

[z} Other: (explain, if not covered above):

Provide acteage estimates for non-jurisdictional waters in the review area, where the gole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check ail that apply):

t1 Non-wetland waters (i.e., rivers, sireams):; linear feet width (ft).

Lakes/ponds: acres,

i Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply);

Non-wetland waters (i.e,, rivers, streams): linear feet, width {ft).
| Lakes/ponds: actes.
Other non-wetland waters: acres. List type of aquatic resource:
At Wetlands: acres,

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources helow):
<] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation repott.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:1;24,000 Beech Mountain.
USDA Natural Resources Conservation Service Soil Survey. Citation:Watauga County Soil Survey.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: {(National Geodectic Vertical Datum of 1929)
Photographs: [X] Aerial (Name & Date):2011, Watauga county GIS.
or ] Other (Name & Date):
Previous determination(s). File no. and date of response letter;
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the D Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JB): November 4,
2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02136, U.S. Forest Service / Attn.: Xristin
Bail

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Macon City: Topton
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitade m Decimal Degrees: 35.2726405 N,
83.6707439 W
Universal Transverse Mercator:
Name of nearest waterbody: Nantahala River
Name of ncarest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nantahala River
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee River {06010202)
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upor request,
Check if other sites (e.g., offsite mitigation sites, disposal siies, etc...) are associated with this action and are recorded
on a different D form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
- Office (Desk) Determination. Date: November 4, 2013
Ficld Determination. Date(s):

SECTION I: SUMMARY OF FINDINGS
A. RHA SECTION 1@ DETERMINATION OF JURISDICTION.

There A “navigable waters of the U5 within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 325)
in the review area, [Reguirad]

i Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

e “walers of the U.8.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): *

= TNWs, including territorial seas

Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWSs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 450 lincar feet: 30 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: E:
Elevation of established OHWM (if known):

2.  Non-regulated waters/wetlands {check if applicable):®
2] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section ITI below,

? For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section ITLF.




A. TNWs AND WETLANDS ADJACENT TO TNW;s

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITLA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IHL.A.X and 2 and Section II1.D.1.; otherwise, see Section I11.B below.

1. TNW

Identify TN'W: Nantahala River
Summarize rationale supporting deterntination: Large watershed, waterway can and has and does support navigation of
non-motorized boats.

2.  Wetland adjacent to TNW
Sumimarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies wifl assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “refatively
permanent waters” (RPWSs), i_e. tributaries that typically flow year-round or have continuocus flow at least seasonally
{e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section HI.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigahble water, even though a significant nexus finding is not required as a matter of law.

if the waterbedy® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary im combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section ITLB.1 for the tributary, Section IILB.2 for any onsite
wetiands, and Section ITL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Dratnage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through tributaries before entering TN'W.

Eroject waters are Ei

Project waters are §
Project waters are | f aerial (straight) miles from TNW.
Project waters are } £ acrial (straight) miles from RPW.

Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW>;
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that appiy):
Tributary is: "1 Natural
[T Artificial (man-made). Fxplain:

* Note that the nstructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in

the arid West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows intc

TNW.



I 1 Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary subsirate composition (check all that apply):

[] silts [ Sands "] Concrete
[] Cobbles 3 Gravet [ Muck
[ Bedrock [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes Explain:

Tributary geometry ;
Tributary gradient (approx_lmate average slope): %o

(c) Flow:
Tributary provides for: 1
Estimate average numbe
Describe flow regime:
Other information on duration and volume:

Ow events in review arca/year:

Surface flow is: E} . Characieristics:

Explain findings:
[1 Dye (or other) test performed:

Tributary has (check all that apply):
[} Bed and banks
[1 OHWM® (check all ipdicators that apply):
[] clear, natural fine impressed on the bank [ ] the presence of litter and debris
[] changes in the character of soil (] destruction of terrestzial vegetation
L1

[] shelving the presence of wrack line
[ vegetation maited down, bent, or absent [ ] sediment sorting
[ ieaf litter disturbed or washed away [l scour
"] sediment deposition [} multiple observed or predicted flow events
[L] water staining [} abrupt change in

plant community
L1 other (list):
[1 Discontinnous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
| High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to availabie datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings:
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[] tidal gauges
[ other (list):

(iti) Chemical Characteristics:
Characterize tributary {¢.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific poliutants, if known:

(iv) Biological Characteristics. Channel supports {check all that apply)
L1 Riparian corridor. Characteristics (type, average width):
[T wetland fringe. Characteristics:
(1 Habitat for:
[7] Federally Listed species. Explain findings:
[] Fish/spawn arcas. Explain findings:

¢A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g.. flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.




[ 1 Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) General Flow Relationship with Non-TNW:
Flow is: P t. Explain:

H

Surface flow is: §
Characteristics:

Subsurface flow: ¥ & Explain findings:
] Dye {or other) fest performed:

(¢} Wetland Adjacency Determination witli Non-TNW;
[] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

{d) Proximity (Relationship) to TN'W
Project wetlands are ] f river miles from TNW.
Project waters are )
Flow is from: P @ 5
Estimate approximal

t floodplain.

(i) Chemical Characteristics:

Characterize wetland system {c.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; ete.), Explain:
Identify specific poliutants, if known:

(iii} Biological Characteristics. Wetland supports (check all that apply):
[l Riparian buffer. Characteristics (type, average width): ;
[[] Vegetation type/percent cover, Explain:
[.] Habitat for:
[] Federally Listed species. Explain findings:
[[] Fish/spawn areas. Explain findings:
{] Other environmentally-sensitive species. Explain findings:
[ ] Aquatic/wiidlifz diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wettand(s) being considered in the cumulative analysis: P
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directiy abuis? (Y/N) Size (in acres) Birectly abuts? (Y/N)

Size (in acres)

Summarize overall biological, chemical and physical functions heing performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following sifuations, a significant nexus exists if the tributary, in



combination with al of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a flocdplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tribulary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TN'WSs, or to reduce the amount of pollutants or flood waters reaching a TN'W?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W?

s Docs the tributary, in combination with jts adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to eccur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent weflands and flows directly or indirectiy into
TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section JILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs, Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with alf of its adjacent wetlands, then go to Section LD

3. Significant nexus findings for wetlands adjacent to an RFW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section TILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APFPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: 450 linear feet 30 width (ft), Or, acres.
it Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaties typicatly flow vear-round are jurisdictional. Provide data and rationale

indicating that tributary is percanial:

| Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months cach year)
are jurisdictional. Data supporting this conclusion is provided at Section ULB. Provide raticnale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
F Tributary waters: linear feet width (ft).
p Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conciusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area {check all that apply):
[id Tributary waters: linear feet width (£).
# Other non-wetland waters: &CTES.
Identify type(s) of waters:

4.  Wetlands directly abutfing an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

1 Wetlands directly abutting an RPW where tributaries typicaily flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is

#See Footnote # 3.




directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section lII.LB and rationale in Section II1.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: ACTes,

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly info TN'Ws.

] Wetlands that do not dircetly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section ITLC.

Provide acreage estimates for jurisdictional wetlands in the review area: aCTes,

6. Wetlands adjacent to non-RPWs that flow directly or indirectly info TNWs.

21 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section IL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.)” or
Demonstrate that water meets the criteria for one of the catepories presented above (1-6), ot
Demonstrate that water is isolated with a nexus to commerce (sce E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULDP AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors, Explain:

Identify water body and summarize rationale snpporting determination:
Provide estimates for jurisdictional waters in the review area {check all that apply):
4 Tributary waters: linear feet width (1t).
Other non-wetland waters: acres,

Identify type(s) of waters:
2l Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

2] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce,

[ ] Priorto the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated hased
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.c., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aguatic resource:

El Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction {check all that apply}):

¥ To complete the analysis refer to the key in Section HLD.6 of the Instructional Guidebook.

* Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Fellowing
Rapanos.



Non-wetland waters (i.e., rivers, sireams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres,

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
2] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
] Office concurs with data sheets/delineation report.
 [] Office does not concur with data sheeis/delineation repott.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
(] USGS NHD data.
[ JUSGS 8 and 12 digit HUC maps.
U.5. Geological Survey map(s). Cite scale & quad name; Hewitt,
| USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County. NC.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:;
100-year Fioodplain Elevation is: {Natienal Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date):
. or L] Other (Name & Date):
51 Previous determination(s). File no. and date of response letter:
| Applicable/supporting case law:
Applicable/supporting scientific literatare:
| Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JID:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Ammy Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 6,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02139, Clayton and Margaret
Grady

C. PROJECT LOCATION AND BACKGROUND INFORMATTON:
State: NC County/parish/borough: Cherokee City: Murphy
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.020692 N,
84.127371 W
Uiniversal Transverse Mercator:
Name of nearest watcrbody: Noticly River
Name of nearest Traditional Navigable Water (IN'W) into which the aquatic resource flows: Nottely River
Naine of watershed or Hydrelogic Unit Cede (FHUC): Hiwassee (06020002)
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (c.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: November 6, 2013
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISBICTION.

‘navigable waters of the U.S5.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR past 329)
in the review area. [Required]

i1 Waters subject to the cbb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TN'Ws
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetiands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 200 linear feet: 75 width (f) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OCHWM (if known):

2.  Non-regulated waters/wetlands (check if applicable):”
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section JII below,

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“scasonally” (e.g., {ypically 3 months).

* Supporting documentation is presented in Section TILF,



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert furisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IILA.1 and Seetion HILD.I. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITLA.1 and 2 and Section HLD.1.; otherwise, see Section IILB below.

1. TNW
Jdentify TN'W: Nottley River.

Summarize rationale supporting determination: Very large watershed, waterway can, does, and has historically
supported small non-motorized boat navigation.

2.  Wetland adjacent to TNW
Summarize rationale supporling conclusion that wetland is “adjacent”:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively
permanent waters” (RPW5s), i.e. tribataries that typically flow year-round or have continuous flow at least seasonafly
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip te Section 11.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regiens wiil include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

1f the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with ail of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JI) request is the tributary, or its adjacent wetlands, or beth. If the JD
covers a tributary with adjacent wetlands, complete Section ITLB.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section HLB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TINWs that flow directly or indirectly into TNW

(i General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual spowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tribuatary flows directly into TNW
[ Tribatary flows through ]

ributaries before entering TNW.

river milss from TNW.

river miles from RPW.

Project waters are  aerial (straight) miles from TNW,
Project waters are - aerial (straight) miles from RPW.
Project waters cross or serve as state houndaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW*:
Tributary stream. order, if known:

(b) General Tributary Characteristics (check ali that apply):
Tributary is: [1 Natural

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in

the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
NW.



{_] Artificial {man-made). Explain:
I 1 Manipulated (man-altered), Fxplain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pi

Primary tributary substrate composition {check all that apply):

7 silts [ Sands [ Concerete
[[] Cabbles ] Gravel "] Muck
[] Bedrock ] Vegetation., Type/% cover:

[[] Other. Explain:

Tributary condition/stabilily [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexcs Explain:

Tributary geometry
Tributary gradient (approximate average slope): %

(¢} Flow:
Tributary provides for:
Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume;

Surface flow is: . Characteristics:

Subsurface flow: Pi
[ Dye (or o

Explain findings:
t performed:

Tributary has (check all that apply):
[] Bed and banks
[1 OHWM® (check all indicators that apply):
[ clear, natural line impressed on the bank [_| the presence of litter and debris
[ changes in the character of soil [ destruction of terrestrial vegetation
[[1 shelving [1 the presence of wrack line
[7] vegetation matted down, bent, or absent [ ] sediment sorting

] leaf litter disturbed or washed away ] scour
[ sediment deposition [] multiple observed or predicted flow events
[ water staining [ abrupt change in

plant community
[[] other (Jist):
[] Discontinuous OHWM.’ Explain:

If factors other than the OHWM were used to determine lateral extent of CW A, jurisdiction (check all that

apply):
| High Tide Line indicated by: Mean High Water Mark indicated by:
[] oil or scum line afong shore objects "1 survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
[1 physical markings/characteristics I vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pellutants, if known;

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[l Wetland fringe. Characteristics:
L] Habitat for:
[] Federaily Listed species. Explain findings:

®A naturai or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (€.2., where the strcam temporarily flows
underground, or where the OHWM has been removed by development or agriculturat practices). Where there is a break in the OHTWM that is
unrefated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the ageacics will look for indicators of flow zbove
and below the break.

Ibid.




[] Fish/spawn areas. Explain findings: .
] Other environmentally-sensitive species. Explain findings:
[ ] Aquatic/wildlife diversity. Fxplain findings:

2.  Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
(a) General Weiland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) R {ationshia with Non-TNW:

Explain:

Characteristics:

Subsurface flow: Explain findings:
[ Dye {or other) test performed:

(¢} Wetland Adjacency Determination with Non-TNW:
[] Directly abutting

[ Net directly abutting
1 Discrete wetland hydrologic conngction. Explain:
[ Ecolopical connection. Explain:
[] Separated by berm/barrier, Fxplain:

{d) Proximity (Relationship)} to TNW
Project wetlands ar  river miles from TNW.
Project waters are | t acrial (straight) miles from TNW.
Flow is from .
Estimate approximate [ocation of wetland as within the

floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water guality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Bielogical Characteristics. Wetland supports (check all that apply):
[} Riparian buffer. Characteristics {type, average width): .
[] Vegetation type/percent cover, Explain:
[I Habitat for:
[ Federally Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings:
[_1 Other environmentally-sensitive species. Explain findings:
[ I Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions

performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in



combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limjted to the volume, duration, and frequency of the flow of water in the {ributary and its proximity to a TNW, and
the functions performed by the tributary and ali its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetiand or between
a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TN'Ws, or to reduce the amount of pollutants or flood waters reaching a TN'W?

¢  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the {ributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstrean foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly inte
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section II1.D:

2. Significant nexus findings for non-RP'W and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go 10 Section II1.D:

3. Significant nexus findings for wetlands adjacent to an RIFW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section [I1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY}:

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: 200 lincar feet 75 width (ft), Or, acres.
1] Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TN'Ws.

Tributaries of TNWs where tributaries typicaily flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial:

Tributaries of TN'W where tributaries have continucus flow “seasonally™ {e.g., typically three months each year)

are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasconaliy:

Provide estimates for jurisdictional waters in the review area (check all that apply):
& Tributary waters: linear feet width ().

Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs,
Walterbody that is not a2 TNW or an RPW, but flows directly or indirectly into a TNW, and # has a significant
nexus with a TN'W is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
] Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.

Identify type(s) of waters:

4.  'Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
2] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

8See Footnote # 3.



indicaling that tributary is perennial in Section TILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abuiting an RPW where tributaries typically {low “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section I11.D.2, above. Provide rationale indicating that
wetland is dircctly abutting an RPW:

Provide acreage cstimates for furisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not direcily abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section I1LC.

Provide acreage estimales for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

51 Weillands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdiclional.
Data supporting this conclusion is provided at Section I[H.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Tmpoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “walers of the U.S..” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. 1SOLATED {INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):m

" which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

1 Tributary waters: linear feet width (ft).
i Other non-wetland waters: acres.
Identity type(s) of waters:
iy Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)

If potential wetlands werc assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engmecrs Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with ne substantial nexus to interstate {or foreign) commerce.

[l Prior to the Yan 2001 Supreme Court decision in “SWANCC,” the revicw area would have been reguiated based

solety on the “Migratory Bird Rule™ (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for {rrigated agriculture), using
best professional judgment (check atl that apply):

Non-wetland waters (i.e., rivers, streams}: linear feet width (ft).

L.akes/ponds: acres.

Other non-wetland waters: acres. [.ist type of aquatic resource:

Wetlands: acres.

? To complete the analysis refer to the key in Section IT1.D.6 of the Instructional Guidebook.

" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanes.



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (1t).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: 4CTES,

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
P4 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behaif of the applicant/consultant.
[T] Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delineation report.
Data sheels prepared by the Corps:
Corps navigable waters’ study: .
.5, Geological Survey Hydrologic Atlas:
L] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Persimmon Creck.
USDA Natural Resources Conservation Service Soil Survey. Citation: Cherokee County, NC.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
| 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
5l Photographs: [] Aerial (Name & Date):
or [ ] Other (Name & Date):
| Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

e

B. ABDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers .
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTIONI: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 6,
2013 '

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02141, William and Sammie
Garnett

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Cherokee City: Murphy

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.016565 N,
84130475 W '

Universal Transverse Mercator:

Name of nearest waterbody: Nottely River '

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Nottely River

Name of watershed or Hydrologic Unit Code (HUC): Hiwassee (06020002)

Check if map/diagram of review arca and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different ID form. -

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: November 6, 2013
-] Field Determination. Date(s):

SECTIONII: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There A “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction {as defined by 33 CFR part 329)
in the review area. [Reguired]

] Waters subject to the ebb and flow of the iide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Requirec)

1. Waters of the U.S.

a. Indicate presénce of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
| Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands dizectly abutting RPW3 that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RP'Ws that flow directly or indirecily into TNWs
Impoundments of jurisdictional waters
Isofated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.5. in the review area:
Non-wetland waters: 175 linear feet: 75 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicahle):3
=1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

! Baxes checked below shall be supported by completing the appropriate sections in Section I1T below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.




A. TNWs AND WETLANDS ADJACENT TO TNWs

‘The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITLA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections L. A.1 and 2 and Section IILD.1.; otherwise, see Section I11.B below.

1. TNW
Identify TN'W: Nottely River.

Summarize ratjonale supporting determination: : Very large watershed, waterway can, does, and has historically
supported small non~-motorized boat navigation.

2. 'Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Kapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquafic resource is not a
TNW, but has year-round (perennial} flow, skip to Section HLD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section [11.D.4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is net required as a matter of law.

1f the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JI}
covers a tributary with adjacent wetlands, complete Section IIL.B.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section TILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size:
Drainage area: [
Average annual rainfall: inches
Average annual snowfail: inches

(if) Physical Characteristics:
(a) Relationship with TNW:
L] Tributary flows directly into TNW.
[ Fributary flows through st tributaries before entering TNW.

Project waters are ¥
Project waters are f river miles from RPW.,

Project waters are t acrial (straight) miles from TNW.
Project waters are t acrial (straight} miles from RPW.

Project waters cross or Sf:rve as stafe boundaries. Explain:

Identify flow route to TNW>:
Tributary stream order, if known:

(b) General Tributary Characteristics {(check all that applv):
Tributaryis: [} Natural

* Note that the Tnstructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



[_} Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary propertics with respect to top of bank (estimate):
Average width:; feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition {check all that apply):

[[] silts '] Sands "1 Conerete
[ Cobbles 1 Gravel ] Muck
[ Bedrock [ Vegetation. Type/% cover:

{1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riftfle/pool compliexes. Explain:

Tributary geometry
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: | t
Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is: . Characteristics:

Subsurface flow: | Explain findings:
1 Dye (or other) test performed:

Tributary has (check alt that apply):

[ Bed and banks

] OHWM® (check all indicators that apply):
clear, natural line impressed on the bank [} the presence of litter and debris
] changes in the character of soil [ destruction of terrestrial vegetation
] shelving 1 the presence of wrack line
] vegetation matted down, bent, or absent [ | sediment sorting
[ lfeaf litter disturbed or washed away ] scour
[ sediment deposition multiple observed or predicted flow events

[7] water staining ] abrupt change in

O

O

plant community
1 other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
Z} High Tide Line indicated by: Mean High Water Mark indicated by:
] oil or scum line along shore objects O survey to avaifable datum;
[ ] fine shell or debris deposits (foreshore)  [] physical markings;
[1 physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

{iiiy Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[l Riparian corridor. Characteristics {type, average width): .
[[] Wetland fringe. Characteristics:
[ 1 Habitat for:
[1 Federally Listed species. Explain findings:

A natural or man-made discontinuity in the OFTWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock ouicrop or through a culvert), the agencies will lock for indicators of flow above
and below the break.

"bid.



[ Fish/spawn arcas. Explain findings:
[ ] Other environmentally-sensitive specics. Explain findings:
[J Aquatie/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Explain:

Surface flow is:
Characteristics:

Subsurface flow: Explain findings:
[} Dve (or other) test performed: .

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connectlon Explain:
[] Ecological connection. Explain:
] Separated by berm/barrier. Explain:

{d) Proximity (Relationship) to TNW
Project wetlands are 1 t river mifes from TNW.
Project waters erial (straight) miles from TN'W,
Flow is from: f
Estimate approxi

e location of wetland as within the

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
[dentify specific pollutants, if known:

(ili) Bielogical Charactenstlcs Wetland supports (check all that apply)

Riparian buffer. Characteristics (type, average width):

[T Vegetation type/percent cover. Explain:

[1 Habitat for:
[ ] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: it
Approximately ( Jacresin total are being considered in the cumulatwe analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size {in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions

performed by any wetlands adjacent fo the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in



combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biolegical integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. Tt is not appropriate to determine significant
nexus based solely on any specific threshold of distance {e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Simitarly, the fact an adjacent wetland lies within or ontside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook, Factors to consider include, for example:

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or floed
walers to TNWs, or to reduce the amount of pollutants or flood waters reaching a TN'W?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

= Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

+  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemmical, or biological integrity of the TNW?

Note: the above list of considerations is not inelusive and other functions ohserved or known to occur shouid be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section [1LD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly inte TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section H1LD:

3. Significant nexus findings for wetlands adjacent to an RFW but that de not directly abut the RPW. Explain
{indings of presence or absence of significant nexus below, based on the tributary in combination with alf of its
adjacent wetlands, then go to Section IILD: :

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
B TNWs: 175 linear feet 75 width (£), Or, acres.
Wetlands adfacent to TNWs: acres.

2.  RPWs that flow directly or indirectly inte TNWs.

i Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Prov:de data and rationale
indicating that tributary is perennial:
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this cenclusion is provided at Section IILB. Provide ratiorale indicating that

tributary flows seasonally:
Provide estimates for jurisdictional waters in the review area (check all that apply):
{3 Tributary waters: linear feet width ().
1 Other non-wetland waters: acres.
Identify type(s) of waters;

3. Non-RPWs® that flow directly or indirectly into TNWs,
i Waterbody that is not a TN'W or an RPW, but flows directly or md]rf:ctly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply}):
{5 Tributary waters: linear feet width (ft).
{ Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is

¥See Footnote # 3.



directly abuiting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
{ributary is seasonal in Section IILB and rationale in Section 1I1.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section I11.C.

Provide acreage estimates tor jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

; Wetlands adjacent to such waters, and have when considered i combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section TILC.

Provide estimatces for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.”

As a general rule, the impoundment of & jurisdictional {ributary remains jurisdictional.

21 Demonstrate that impoundment was created from “waters of the U.S..” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Dremonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"
] which are or could be used by interstate or foreign travelers for recreational or other purposes.
{ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in inferstate commerce.
Interstate isolated waters. Explain:
7l Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
%] Tributary waters: linear feet width (fi).
Other non-wetland waters: acres.
o Identify type(s) of waters:

Ei Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAY APPLY):
1f potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate {(or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Bl Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review arca, where the sole potential basis of jurisdiction is the
MBR factors (i.., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
: Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for judsdiction (check all that apply):

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.



Non-wetfand waters (i.e., rivers, streams): tinear feet, width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Bl Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
-1 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheets/delincation repott.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: )
U.S. Geological Survey Hydrologic Atlas:
L1 USGS NHD data.
[ 1 USGS 8 and 12 digit HUC maps.
U.8. Geolegical Survey map(s). Cite scale & quad name: Persimmon Creck.
} USDA Natural Resources Conservation Service Soil Survey. Citation: Cherokee County, NC.
- National wetlands inventory map(s). Cite name:
| State/Local wetland inventory map(s}):
FEMA/FIRM maps: .
100-vear Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [[] Other Name & Date):
Previous determination(s). File no. and date of response fetter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMFPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINA1 10N (JD): November 6,
2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02142, William Woodward and Sue
Foreman )

C.” PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Cherokee City: Murphy
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Dccnnal Degrees: 35.016187 N,
84.130926 W
Universal Transverse Mercator:
Name of nearest waterbody: Nottely River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nottely River
Name of watershed or Hydrologic Unit Code (HUC): Hiwassee (06020002)
Check if map/diagram of review area and/or potential jurisdictional arcas is/are available upon request.
;21 Check if other sites {e.g., offsite mitigation sites, disposal sites, efc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
@ Office (Desk) Determination. Date: November 6, 2013
i4p  Field Determination. Date(s):

SECTION I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” 'within Rivers and Harbors Act (RHA) jurisdiction {as defined by 33 CFR part 329)
in the review area. [Required)

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There

‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S, in review area (check all that apply): *
TNWs, including territorial seas
i Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TN'Ws
Wetlands directly abutting RPWs that flow directly or irdirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters -
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 175 linear feet: 75 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (houndaries) of jurisdiction based on: E
Elevation of established OHWM (if known):

2.  Non-regulated waters/wetlands (check if applicable):*
=] Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
Jjurisdictional. Explain: :

! Boxes checked below shall be supported by completing the appropriate sections in Section II{ below.

2 For purposes of this fornt, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section FILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
comtplete Section ITLA.1 and Section HLD.L. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITI.A.1 and 2 and Section ITLD.1.; otherwise, see Section [IL.B below.

1. TNW
Identify TNW: Nottley River.

Summarize rationale supporting determination: Very large watershed, waterway can, does, and has historically
supported small non-motorized boat navigation.

2. Wetland adjacent to TNW
Summarize rationale supporting conchision that wetland is “adfacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typicaily 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILI.2. If the aguatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will inclade in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlards if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody" is not an RPW, or a wetland directly abutting an RP'W, a JD will require additional data fo
determine if the waterbody has-a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexuos evaluation that combines, for anafytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IIL.B.1 for the tributary, Section I1I.B.2 for any onsite
wetlands, and Section ITL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section I1L.C helow.

1. Characteristics of non-TNWs that {low directly or indirectly into TNW

(i) General Area Conditions
Watershed size: -
Drainage area: 1
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through tributaries before entering TN'W.

Project waters are ¥
Project waters are

¢ river miles from TNW.

E river miles from RPW.

Project waters are E acrial (straight) miles from TNW.
Project waters are E  aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW:
Tributary stream order, if known:

(b)Y General Tributary Characteristics {check all that apply):
Tributary is: (] Natural

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional featares generally and m
the arid West.

3 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



[L] Artificial (man-made). Explain:
[T Manipulated (man-altered), Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[] silts [] Saods [ Concrete
[ Cobbles ] Gravel [ Muck
[ Bedrock [[] vepetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary peometry:
Tributary gradient (approximate average slope): %

(¢) Flow:
Tributary provides for: | t )
Estimate average number of flow events in review area/year: |
Describe flow regime:
Other information on duration and volume:

Surface flow is: Characteristics:

.Subsurface flow Explain findings:

Tributary has (check all that apply):
['1 Bed and banks
1 OHWM® (check all indicators that apply):

[ clear, natural line impressed on the bank [_] the presence of litter and debris
[ changes in the character of soil [1 destruction of terrestrial vegetation
[ shelving F1 the presence of wrack line
[ vegetation matted down, bent, or absent [ | sediment serting
[] leaflitter disturbed or washed away [] scour
[ sediment deposition . [1 multiple observed or predicted flow events
[Tl water staining 1 abrupt change in

plant community
[ other (list):
[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: B} Mean High Water Mark indicated by:
[T oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore} [ physical markings;
[J physical markings/characteristics [T vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics: )
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain: ’
Identify specific pollutants, if known:

(iv) Biclogical Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[ Wetland fringe. Characteristics:
[] Habitat for:
[_] Federally Listed species. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g, where the stream temporarily flows
underground, or where thé OHWM has been removed by development or agricultural practices). Where there is a break in the OHTWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"id.



[ Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
] Aquatic/wildlife diversilty. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly inte TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Fiow Relatlonshm with Non-TNW:
Flow is:

Surface flow is
Characteristics

Subsurface flow: PickIast. Explain findings:
[ Dye (or other) test performed:

{c} Wetland Adjacency Determination with Non-TNW:
[ Directly abutting

L] Not directly abutting
] Discrete wetland hydrelogic connection. Expl&m
[ Beelogical connection. Explain:
[ Separated by berm/barrier. Explain:

{d) Proxxmltv ( Relat] onqm) to '[NW

Project waters
Flow is from: ] )
Estimate appro st floodpiain.

(ii) Chemical Characteristics:

Characterize wetland system (e.g.. water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): ;

[] Vegetation type/percent cover. Explain:

[ Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ ] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: |
Approximately ( ) acres in total are being considered in the cumulatlve analysis.

" For each wetland, specify the following:

Size (in acres)

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N}

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chémical, physical,
and biological integrity of a TNW. For each of the following sitnations, a significant nexus exists if the tributary, in



combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,

physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not ;
limited to the velume, duration, and frequency of the flow of water in the tributary and its preximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant i
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between

a tributary and the TNW). Similarly, the fact an adjacent wetland [ies within or outside of a flood plain is not solely

determinative of significant nexus.

Draw connections between the features documented and the effects on the TN'W, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or floed
walers to TN'Ws, or to reduce the amount of pollutants or flood waters reaching a TNW?

» - Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and i
organic carbon that support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below: '

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the teibutary itself, then go 1o
Section [ILD:

2.  Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
- combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the fributary in combination with all of its
adjacent wetlands, then go to Section IT.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
B4 TNWs: 175 linear feet 75 width (i), Or, acres.
121 Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TINWs.

Tributaries of TNWs where tributaries tyvpically flow year-round are jurisdictional, Provide data and rationale

* indicating that tributary is perennial:

Tributaries of TNW where tributaries have continuous flow “seasonally” {e.g., typically three months each year)
are jurisdictional. Data supporting this conciusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
it Tributary waters: linear feet width (ft).
] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TN'W is jurisdictional. Data supporting this conclusion is provided at Section TILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
I Tributary waters: linear feet width (£).
2} Other non-wetland waters: acres.

Identify type(s) ol waters;

4.  Wetlands directly abutting an RPW that flow directly or indireetly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

3See Footnote # 3.



indicating that tributary is perennial in Section TILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section I1.B and rationale in Section 111.13.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Zl  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IH.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

£1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demeonstrate that impoundment was created from “waters of the U.S.)” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISCLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain: '

Other factors, Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:
i Wetlands: acres,

F. NON -JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
=4 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
=] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such & finding is required for jurisdiction. Explain:
Other: (explain, if not covered abeve):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (Le., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional jodgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width ({t).

=i Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource;

Wetlands: acres.

* To complele the analysis refer to the key in Section JILD.6 of the Tnstructional Guidebook.

¥ Prior to asserting or declining CWA jurisdiction based solely o this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EX'A Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the *Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

I Non-wetland waters (i.e., rivers, streams): linear feet, width (f1).
Lakes/ponds: acres.
Other non-wetland waters: acres, List type of aquatic resource:

. Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:

1 Data sheets prepared/submitted by or on behalf of the applicant/consultant.

[ Office concurs with data sheets/delineation report.

[1 Office does not concur with data sheets/delineation report.

Data shects prepared by the Corps:

Corps navigable waters’ study: .

U.S. Geological Survey Hydrologic Atlas:

(] USGS NHD data.

[J USGS § and 12 digit HUC maps.

U.S. Geological Survey map(s). Cite scale & quad name: Persimmon Creelc.
> USDA Natural Resources Conservation Service Soil Survey. Citation: Cherokee County, NC.

National wetlands inventory map(s). Cite name:
| State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-ycar Floodplain Elevation is: {(National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response [etter:
| Applicable/supporting case law: ;
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
1J.8. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JID Form Instnictional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November I,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02147, Daaniel Cabe, NCWRC

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located on The Broad
river North of the intersection of Hwy 74 and Coxe Rd. in Rutherford County near Rutherford. NC
State: NC County/parish/borough: Rutherford  City: Creedmoor
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Pegreas: 35.29252N -
81.99114
Universal Transverse Mercator:
Name of nearest water body: Broad River
Name of nearcst Traditional Navigable Water (TNW)} into which the aguatic resource flows: New River
Name of watershed or Hydrologic Tnit Code (HUC): Upper Broad NC-5C 3050105
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (¢.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different 11 form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY}:
] Office (Desk) Determination. Date:
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION,

Are “navigable waters of the 1.5 within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in
the review area. [Reguired)]
£l Waters subject to the ebb and fow of the tide.
B Waters are presently used, or have heen used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. {Reguired]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply):

B TNWs, including territorial seas

Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directfy or indirectly into TNWs
Non-RPWs that flow directly or indircctly into TN'Ws
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Tmpoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 39 linear feet: 78 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: g
Elevation of established QWM (if known):

2. Non-regulated waters/wetlands (check if applicable):’

Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 1 below.

% For purposes of this form, an RPW is defined as a tributary that is not 2 TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Sesction ITLF.



A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section YILA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections I11.A.1 and 2 and Section IIL.D.1_; otherwise, see Section IILB below,

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2.  'Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. I the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section I11.D.2. If the aquatic resonrce is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not divectly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any}
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RP'W, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with alf of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section HLB.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditions:
Watershed size:
IDrainage area: {
Average annual rainfall; inches
Average annual snowfall: inches

(i) Physical Characteristics:
{a) Relationship with TNW:
[ tributary fiows directly into TN'W.
{1 Tributary flows through tributaries hefore entering TNW.

river miles from TN'W.

river miles from RPW.

Project waters are aerial (straight) miles from TN'W.
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries, Explain:

Project waters are
Project waters are

Tdentify flow route to TNW>:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Naturat

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in

the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
NW.



[} Artificial (man-made). Explain:
[} Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: R
Average side slopes: §

=

Primary tributary substrate composition (check all that apply):

[] sitts 1 Sands [] Concrete
[] Cobbles [ Gravel [ Muck
[] Bedrock [] Vegetation. Type/% cover:

[1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run;’riﬁlf;{ complexes. Explain:

Tributary geometry: § 1
Tributary gradient (approximate average slope): %
(¢) Flow:

Tributary provides for:

Estimate average number of flow events in review area/year:
Describe flow regime:

Other information on duration and volume:

Surface [low is: . Characteristics:

Subsurface flow; Explain findings:
[ Dye (or other) test performed:

Tributary has {check all that apply):
[ ] Bed and banks
] OLIWME (check all indicators that apply):
[ clear, natural Jine impressed on the bank
[ 1 changes in the character of soil
[ shelving
| vegetation matted down, bent, or absent

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

| |

[ leaf litter disturbed or washed away scour
L] sediment deposition multiple observed or predicted flow events
[] water staining 1 abrupt change in

plant community
[ other (Hst):
[] Discontinuous OHWM.” Explain:

If factors other than the CHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
1 High Tide Line indicated by: Mean High Water Mark indicated by:
[1 oil or scum line along shore objects [ survey to available datum;
[] fine shell or debris deposits (foreshore)  [] physical markings;
[ physical markings/characteristics "1 vegetation lines/changes in vegetation types.

[ tidal gauges
[] other (list):

(iii) Chemical Characteristics:
Characterize tributary (c.g., water coler is clear, discolored, vily film; water quality; gencral watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
i_] Riparian corridor. Characteristics (type, average width); .
I.] Wetland fringe. Characteristics:
] Habitat for:
[] Federally Listed species. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock cutcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

“Ibid.



[T Fish/spawn areas, Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
(a) General Wetland Characteristies:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

Characteristics:

Subsurface flow: . Explain findings:
L1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[.] Directly abutting

[1 Not directly abutting
[ Discrete wetland hydrologic connection. Explain;
[} Ecological connection. Explain:
'] Separated by berm/barrier. Fxplain:

(d) Proximity (Relationship) to TNW
Project wetlands a river miles from TN'W.
Project waters are aerial (straight) miles from TN'W,
Ilow is from: List.
Estimate approximate location of wetland as within th

floodplain.

(ii)) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Expiain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ Vegetation type/percent cover. Explain:

[[] Habitat for:
[] Federally Listed species. Explain findings:
[T Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildiife diversity, Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wefland(s) being considered in the curnulative analysis:
Approximately { ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

Size (in acres



A significant nexus amnalysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biolegical integrity of a TNW. For each of the fellowing situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited fo the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

s Does the tributary, in combination with its adjacent wetlands {if any), provide habitat and lifecycie support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

¢  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TINWs, Explain findings of presence or absence of significant nexus below, based on the tributary ttself, then go to
Section ITL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Ixplain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section HLI:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section U1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: 39linear feet78width (ft}, Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TN'Ws where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial:

{ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Pt Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs? that flow directly or indirectly into TNWs.
[} Watcerbody that is not a TNW or an RPW, but flows directly or indirectly into 2 TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

(i Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

#See Footnote # 3.



4. Wetlands directly abutting an RP'W that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

1 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide ratiopale indicating that wetland is

directly abutting an RPW:

| Wetlands directly abutting an RP'W where tributaries typically flow “seasonally.” Provide data indicating that
tributary s seasonal in Section ITLB and rationale in Section IFLD.2, above. Provide rationale indicating that
wetland is directly abutiing an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlandsadjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RP'W, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section ITL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

= Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Scction [L.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
{#l Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUBING ISOLATED WETLANDS, THE USE,

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

i which are or could be used by interstate or foreign travelers for recreational or other purposes.

14 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be vsed for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

3 Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.
Identify type(s) of waters:
) Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
L5} Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
~ Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
| Review area included jsolated waters with no substantial nexus to interstate (or forcign) commerce,
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
_ solely on the “Migratory Bird Rule® (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain: .
Other: (explain, if not covered above): .

* To complete the analysis refer to the key in Section HLD.6 of the Tostructional Guidebook.

Y Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.




Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment {check all that apply):

i Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetfand waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

| Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
Gther non-wetland waters: acres. List type of aguatic resource:
Wetlands: acres.

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
P43 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
] USGS NHD data.
[C]USGS 8 and 12 digit HUC maps.
11.5. Geological Survey map(s). Cite scale & quad name:NC-rutherfordton South.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/ITRM maps:
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: B Aerial (Name & Date):unk.
or [] Other (Name & Date):
Previous determination{s}. File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAYL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section I'V of the T2 Form Instructional Guidebook.

SECTION]L: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 26,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02207, Mark Wells

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Lincoln City: Denver

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.516236 N,

80.981176 W

Universal Transverse Mercator:

Name of nearest water body: UT to Burton Creek (Lake Norman)

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Lake Norman

Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba (03050101}

%] Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

24 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...} are associated with this action and are recorded
on a different ID form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: November 26, 2013
] Field Determination. Date(s):

SECTIONII: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required)

{21 Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to fransport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

A¥d “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that {low directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not dircctly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters :
il Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.5. in the review area:
Non-wetland waters: linear feet: width (ft} and/or) 0.44 acres.
~Wetlands: acres.

c. Limits (boandaries) of jurisdiction based on: ¥
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable}:3
&1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined o be not

jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section BI below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section TILF.



A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IILA.1 and Section ITLD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section II1.D.1.; otherwise, see Section II1.B below.

1. TNW
Identify TNW: UT to Burton Creek (Lake Norman).
Summarize rationale supporting determination: Large watershed, waterway can and has and does support
navigation of non-motorized and motorized boats.

2. 'Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that decuments the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section HI.B.I for the tributary, Section IILB.2 for any onsite
wetlands, and Section II1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IU.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions
Watershed size:
Drainage area: ;
Average annual rainfall: inches
Average annual snowfall: inches

{ii) Physical Characteristics:
(a} Reclationship with TNW:
1 ributary flows directly into TNW.
[] Tributary flows through |

tributaries before enlering TN'W.

Project waters are
Project waters are
Project waters are P - aerizal (straight) miles from TNW.
Project waters are £ f acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics {check all that appiv):
Tributary is: ] Natural
[] Astificial (man-made). Explain:

* Note that the Tnstructionat Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



(] Manipulated (man-altered). Explain:

Tributary propertics with respect to top of bank (estimate):
feet
feet

Average width:
Average depth:
Average side slopes:

Primary tributary substrate composition (check all that apply):

O silts [} Sands [ Conerete
[ Cobbles 1 Gravei [ Muck
[ Bedrock [ Vegetation. Type/% cover:

[] Other. Bxplain:

Tributary condition/stability [e.g., highly croding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:
Tributary gradient {(approximate average slope): Yo

(c) Flow:

Tributary provides for: ¥

Estimate average number of flow events in review area/year
Describe flow regime:

Other information on duration and velume:

. Characteristics:

' Explain findings:
t performed:

Tributary has (check all that apply):
[] Bed and banks
(] OHWMS {check all indicators that apply):

[[] clear, natural line impressed on the bank [ ] the presence of litter and debris

[ changes in the character of soil ] destruction of terrestrial vegetation

[] shelving { ] the presence of wrack line

[C] vegetation matted down, bent, or absent [ ] sediment sorting

[ leaflitter disturbed or washed away M scour

[[] sediment deposition {1 multiple observed or predicted flow events

[T water staining ] abrupt change in
plant community
[ other (list):

[ Discontinuous OHWM.” Explain:
p

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that
apply):

| High Tide Line indicated hy: " Mean High Water Mark indicated by:
[1 oil or scum line atong shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore)  {_] physical markings;
(] physical markings/characteristics [ ] vegetation lines/changes in vegetation types.
(] tidal gauges
[ ether (list):

{(iii) Chemical Characteristics:
Characterize tributary (e.g., water cofor is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific poliutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)
[[] Riparian comidor. Characteristics {type, average width):
[l Wetland fringe. Characteristics:
[ ] Habitat for:
[1 Federally Listed species. Explain findings:
(1 Fishfspawn areas. Explain findings:

A natural or man-made discontinuity in the OHWM. does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultoral practices). Where there is a break in the OIIWM that is
unrelated to the waterbody’s flow regime {¢.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

Ibid.



[_] Other environmentally-sensitive species. Explain findings:
B3 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(®)

Surface flow is: |
Characteristics:

Subsurface flow: Explain findings:
] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
1 Directly abutting

[’ Not directly abutting
[[] Discrete wetland hydrologic connection. Explain:
I Ecelogical connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands ar - river miles from TNW.
Project waters ¢ aerial (straight) miles from TNW.
Flow is from: P A
Estimate approximate location of wetland as within the

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): )

[l Vegetation type/percent cover. Explain:

[} Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings: .
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if ar!_y)
All wetland(s) being considered in the cumulative analysis: §
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? {Y/N) Size (in acres) . Directly abuts? (Y/IN) Size {in acres)

Summarize overal] biological, chemical and physical functions being performed:
C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,



physical and/or biolegical integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or befween
a tributary and the TNW), Similarty, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to |
Section IILD: . ' |

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TN'Ws. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ILT:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TENWs and Adjacent Wetlands. Check all that apply and provide size estimates in review arca:
TNWs: linear feet width (ff), Or, 0.44 acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWSs.

#4 Tributaries of TNWs where tributari ically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perenniaki::
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section ITIL.B. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
£ Tributary waters: linear feet width (fU).
i Other non-wetland waters: acres.
Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWSs.

i1 Waler body that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TN'W is jurisdictional. Data supporting this conclusion is provided at Section HI.C.

Provide estimates for jurisdictional waters within the review area (check all that apply}):
} Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres.

Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section HI.D.2, above. Provide rationale indicating that wetland is

3See Footnote # 3.



directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IIL.B and rationale in Section I11.D.2, above. Provide rationaie indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlandsadjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

¥4 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are ;urlsldlctwnal.
Data supporting this conclusion is provided at Section II1.C.
Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6.  Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws.

] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section 111.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

A‘; a general rule, the impoundment of a jurlsdw’[wnal tributary remains Junsdlctlonal
Demeonstrate that impoundment was created from “waters of the 1J.8.,”
Demonstrate that water meeis the criteria for one of the categories presentcd ahove (1-6), or Lake Norman was
formed by the impoundment of the Catawba River, including the UT to Burton Creek, a TNW at the
project location.
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. JISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR BESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

| Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters: .
Wetlands: acres.

F.  NON-JURISBICTIONAL WATERS, INCLUBING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included: isolated waters with no substantial nexus to interstate (or foreign) commerce.
[.] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams) linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters; acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review arca that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):
Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

® To complete the analysis refer to the key in Section TILD.6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regurding CWA Act Jurisdiction Following
Rapanos.



Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behaif of the applicant/consultant:

Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.

[[] Office does not concur with data sheets/delineation report.

Data sheets prepared by the Corps:

Corps navigable waters® study: ;

U.S. Geological Survey Hydrologic Atlas:

- ] USGS NHD data.

[ USGS 8 and 12 digit HUC maps.

| U.S. Geological Survey map(s). Cite scale & quad name: L.ake Norman North.

USDA Natural Resources Conscrvation Service Soil Survey. Citation: Lincoln County, NC.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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