
   

 

   
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 11/19/13    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER:SAW-2012-00114 NCDOT/Howard Gap Road/TIP R-5207B/Div 143  
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:        

State:  NC   County/parish/borough:  Henderson  City:  Fletcher 
Center coordinates of site (lat/long in degree decimal format):  Lat. 35.3890° N, Long. -82.4837° W.  
           Universal Transverse Mercator:       
Name of nearest waterbody: UT to Byers Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: 11/19/13    
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Pick List  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Pick List “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters: 35 linear feet: 1 width (ft) and/or approx.  acres.  
  Wetlands:       acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
   Elevation of established OHWM (if known):     .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 
 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 

 

 

 

  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  
 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or, approx. acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial:  According to the information in the PCN, this area is a perennial spring/stream with an OHWM.. 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   
 



 

 

 

 

   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters: 35 linear feet 1 width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 
 Identify water body and summarize rationale supporting determination:      . 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name:     . 
 USDA Natural Resources Conservation Service Soil Survey. Citation:     . 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):     .  

    or  Other (Name & Date):    .  
 Previous determination(s).  File no. and date of response letter: N/A for this stream. 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):  GIS map prepared by the USACE. 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 
 



APPROVED JURJSDICTIONAL DETERMINATION FORM 
U.S. Anny Corps of Engineers 

This form should be completed by fOllo'Wing the instructions provided in Section N of the JD form Instructional Guidebook 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):. 2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG·A, 2013-00949, Livingston Farms Master HOA, 
INC 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Henderson City: Hendersonville 
Center coordinates of site (JaUlong in degree decimal fonnat): 
82.455389 

Latitude & Longitude in Decimal Degrees: 35.436228N,-

Universal Transverse Mercator: 
Name of nearest water body: Hoopcrs Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad NC 6010105 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
f1ill] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and arc recorded 

on a different JD fom1. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
@ Office (Desk) Determination. Date: 
t@ Field Detennination. Date(s): June 18,2013 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

E'l 
E'l 

"navigable waters of the US.'' within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for usc to transport interstate or foreign 
commerce. Explain: 

B. CW A SECTION 404 DETERMINATION 0}' JURISDICTION. 

"waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

l. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

@ TNWs, including territorial seas 
@ Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
rnf:l Non-RPWs that flow directly or indirectly into TNWs m Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Ill]]. Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs m Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
@I Impoundments of jurisdictional waters 
[ffi'1 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 140 linear feet: 8\vidth (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ;Jll~ii:U~~~~Jtl)~~ 
Elevation of established OI!WM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

:@1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year -round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section ill. F. 



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, 
complete Section IIJ.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections Ill.A.l and 2 and Section III.D.l.; otherwise, see Section HI.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination; 

2. Wetland adjacent to TN\V 
Summarize rationale supporting conclusion that wetland is "adjacent"; 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TN\V, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD wm require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the .JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Crmcliti• 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall; 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through~~~~~~!~! tributaries before entering TNW. 

Project waters are miles from 1NW. 
Project waters are miles from RPW. 
Project waters are (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain; 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply); 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 

4 
Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 

the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, io flow into tributary b, which then flows into 
TNW. 



apply): 

D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
A vcragc depth: feet 
Average side slopes: !'~2.Wl!J1~!. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D Bedrock 0 Vegetation. Type/% cover; 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffl~£R(),?L~o_:nplexes. Explain: 
Tributary geometry: f;JS~~~! 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: :eJ~~~! 
Estimate average number of flow events in review arealycar: j!~[ljj]jli~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: JjJ~~i~§i. Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test perfonned: 

Tributmy has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM. 7 Explain: 

If factors other than the OH\VM: were used to determine lateral extent of CW A jurisdiction (check all that 

Jlill. High Tide Line indicated by: Jlill 
D oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily 11ows 
underground, or where the OHWJ\1 has been removed by development or agricultural practices). \Vhere there is a break in the OH\\Ttvf that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-1NW: 
Flow is: ft~~~~)~~. Explain: 

Surface flow is: :Jt:~:~j)!~~ 
Characteristics: 

Subsurface flow: !i,,.~;tz!~i. Explain findings: 
0 Dye (or other) test perfonned: 

(c) Wetland Adjacency Determination with Non-TN\V: 
D Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by benn!barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are,.iji~~;i',l~j,~'i river miles from TNW. 
Project waters are :i:ii:~~!~J~~ ~erial (straight) miles from TNW. 
Flow is from: ~~GR1f?1~~-
Estimate approximate location of wetland as within the floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; \Vater quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iJlmovm: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other enviromnentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if anyt"~CC'·-~~" 
All wetland(s) being considered in the cumulative analysis: ~~~J'W~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY!N) Size Cin acres) Directly abuts? CY/N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in theRapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example; 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants 9r flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs7 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note; the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

l. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section lll.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IIT.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
ffiill" TNWs: linear feet width (ft). Or, acres. 
~Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. m Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 
indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perenniaL 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
® Tributary waters: 140 linear feet 8 width (ft). 
~ Other non-wetland waters: acres. 

ldentizy type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
B Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IlL C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

8Sce Footnote# 3. 



Q Tributary waters: linear feet width (ft). 
Q1 Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
€], Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

§ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

tm Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IJLB and rationale in Section lli.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
IE] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus wilh a TNW arc jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters. 9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
fEll Demonstrate tlmt impoundment was created from "waters of the U.S.," or 
I§f Demonstrate that water meets the criteria for one of the categories presented above (1 ~6), or 
{§] Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WinCH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

~;til which are or could be used by interstate or foreign travelers for recreational or other purposes. 
till)' from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
ml which are or could be used for industrial purposes by industries in interstate commerce. 
Elm Interstate isolated waters. Explain: 
m_ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
filH Tributary waters: linear feet width (ft). 
(ill Other non-wetland waters: acres. 

Identify type( s) of waters: 
Jm Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
l!lill; If potential wetlands were a._<;sessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
lliltl Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

£.0 Waters do not meet the "Significant Nexus" standard, where such a frnding is required for jurisdiction. Explain: 

9 To complete the analysis refer to the key in Section lli.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this cakgory, Corps Distrirts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



ffi]. Other: (explain, if not covered above): 

Provide acreage estimates for non~jurisdictional waters in the review area, where the sole potential b&<>is of jurisdiction is the 
J\.1BR factors (i.e., presence of migratory birds, presence of endangered species, use of\vatcr for irrigated agriculture), using 
best professional judgment (check all that apply): 
m Non~wetland waters (i.e., rivers, streams): linear feet width (ft). 
@: Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
EEf Wetlands: acres. 

Provide acreage estimates for non~jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
E1lJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
fiE Lakes/ponds: acres. 
ii.j' Other non-wetland waters: acres. List type of aquatic resource: 
I8] Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
l8f] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 

ffi]. Data sheets prepared by the Corps: 
{lli1 Corps navigable waters' study: 
ffiTil U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit I rue maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Fruitland. 
[dJ USDA Natural Resources Conservation Service Soil Survey. Citation: 
(jill National wetlands inventory map(s). Cite name: 
lJEI State/Local wetland inventory map(s): 
(jE;J FEMAIFIRM maps: 
E]l 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
IS! Photographs: 0 Aerial (Name & Date): 

or [8] Other (Name & Date):lJNK. 
l:B Previous determination(s). File no. and date of response leiter: 
I!ZLJ Applicable/supporting case law: 
Uhl Applicable/supporting scientific literature: 
ill Other infommtion (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED ruRJSDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngineers 

1bis form should be completed by following the instructions provided in Section N of the JD Fom1 Instructional Guidebook 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 6, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02143, Salvatore and Donna 
Munizzi 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Cherokee City: Murphy 
Center coordinates of site (lat/long in degree decimal format): 
84.130192 w 

Latitude & Longitude in Decimal Degrees: 35.016941 N, 

Universal Transverse Mercator: 
Name of nearest waterbody: Nottely River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nottely River 
Name of watershed or Hydrologic Unit Code (HUC): Hiwassee (06020002) 
~· Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
1m Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: November 6, 2013 
lll!l Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There i,t~~;t!~ "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdictlon (as defined by 33 CPR part 329) 
in the review area. [Required] 

if] Waters subject to the ebb and flow of the tide. 
m!l Waters are .presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdidion (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~ TNWs, including territorial seas 
lll!l Wetlands adjacent to TNWs 
mf Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
1m Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
iJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
fj2f Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
fm Impoundments of jurisdictional waters 
fm. Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 150 linear feet: 75 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~l{~~~~~~~!li)~~~~iJ!~Jii 
Elevation of established OHWM (if known): 

2. _Non-regulated waters/wetlands (check if applicable): 3 

m Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section lll.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section IJI.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section ffi.B below. 

1. TNW 
IdentifY TNW: Nottely River. 

Summarize rationale supporting determination: Very large watershed, waterway can, does, and has historically 
supported small non-motorized boat navigation. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRffiUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section Ili.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section lli.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. lfthe JD 
covers a tributary with adjacent wetlands, complete Section W.B.l for the tributary, Section Ili.B.2 for any onsite 
wetlands, and Section JII.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section m.c below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly iJltO TN_W. 
0 Tributary flows through ~~~Jtffltf tributaries before entering TNW. 

Project waters arc river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles :from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identity flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

4 Note that the fustructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: ~~~ill~!!. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: jl_l~!l!~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~!~~~~ 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: ftlffjffi~§! 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: 11:.1!;112:~)!~. Characteristics: 

Subsurface flow: !Jli~H~!~- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators tbat apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous 0 HWM. 7 Explain: 

Jf factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that 

m: High Tide Line indicated by: 
0 oil or scum line along shore objects 
D fmc shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
0 otber (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 

6A natural or man-made discontinuity in the OHW:M does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). "Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: If!.~~!!::~. Explain: 

Surface flow is: 'lf~,~~j\j\]~ 
Characteristics: 

Subsurface flow: 'lf[~~~1. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by bcnn!barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: . 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributar-y (if any) 
All wetland(s) being considered in the cumulative analysis: ~l~~gm~~ 
Approximately ( ) acres in total arc being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? CY IN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself.and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 



combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

L Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
® TNWs: 150 linear feet 75 width (ft), Or, acres. 
IJB Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
:~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale 

indicating that tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section JJLB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
m:l Tributary waters: linear feet width (ft). 
llillJ_ Other non-wetland waters: acres. 

Identity type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
I§ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
U3 Tributary waters: linear feet width (ft). 
mit Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

EN!' Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

mJ: Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section JII.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. _Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
mJ: Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

arc adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~if Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jmisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
JBil Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
ilJ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED !INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

fiilll_ which are or could be used by interstate or foreign travelers for recreational or other purposes. m from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
IJi Interstate isolated waters. Explain: 
W: Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 

I Tributary waters: linear feet width (ft). 
, Other non-wetland waters: acres. 

Identify typc(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
JD] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
liJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Ill Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
J\.1BR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
tiiffi] Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
li!i Lakes/ponds: acres. 

1,, Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
ttl Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus'' standard, 
where such a finding is required for jurisdiction (check all that apply): 
llil.!il Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
[£] Lakes/ponds: acres. 
[!i] Other non-wetland waters: acres. List type of aquatic resource: 
ffi¥l! Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): m Maps, plans, plots or plat submitted by or on behalf of the applicant! consultant: 
f]ill] Data sheets prepared/submitted by or on behalf of the applicant/consultant 

D Office concurs with data sheets/delineation report 
D Office does not concur with data sheets/delineation report 

ijThl Data sheets prepared by the Corps: 
H§{ Corps navigable waters' study: 
EillJ U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

U@: U.S. Geological Survey map(s). Cite scale & quad name: Persimmon Creek. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Cherokee County, NC. 
UiliJ National wetlands inventory map(s). Cite name: 
~ State/Local wetland inventory map(s): 
lJilil FEMNFIRM maps: 
£@ 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
@ Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
l1iJl) Previous determination(s). File no. and date of response Jetter: 
EEl Applicable/supporting case law: 
ffi1 Applicable/supporting scientific literature: 
§ Other information (please speci:JY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED fiJRISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 15, 
2013 

B. DISTRICT OFFICE, F1LE NAME, AND NUMBER:CESAW-RG-A, 2013-01653, Highlands United Methodist 
Church I Attn.: Paul Christy 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon City: Highlands 
Center coordinates of site (latllong in degree decimal fOrmat): 
83.199295 w 

Latitude & Longitude in Decimal Degrees: 35.052159 N, 

Universal Transverse Mercator: 
Name of nearest waterbody: UT to Monger Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) m Check if map/diagram of review area and/or potential jurisdictiOnal areas is/are available upon request. 
Jm1 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
@i Office (Desk) Determination. Date: November 15, 2013 
Iilli Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~~1rtH "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

tzill Waters subject to the ebb and flow of the tide. 
@ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CPR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

lliE} 'JNWs, including territorial seas 
(001 Wetlands adjacent to TNWs 
l§gJ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
llilU Non-RPWs that flow directly or indirectly into TNWs 
lli!fl Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
tJli Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
llliJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
liiliJ Impoundments ofjurisdictional waters 
1£21 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 365 linear feet: 2 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: jlii~~~~;j!~gi~IJJ!j'~~~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

{If Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year~round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



apply): 

D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: )?J!tj{!~~~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: IU:US::It.fi 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~!~~~!,~ 
Estimate average number of flow events in review area/year: ~~~j[~ 

Describe flow regime: 
Other information on_duration and volume: 

Surface flow is: !1lill!l1!!~~- Characteristics: 

Subsurface flow: !f:[~l!i!!lf~l Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

D water staining 0 abrupt change in 
plant community 

D other (list): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHV!M were used to determine lateral extent of CW A jurisdiction (check all that 

l!!lll High Tide Line indicated by: l!!lll 
0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
undergroood, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



physical and/or biological integrity of a TN\V. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity ofthe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has. no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Iilli TNWs: linear feet width (ft). Or, acres. 
~Wetlands adjacent to 1NWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
£m Tributaries ofTNWs where tributaries typically flow year~round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 
UT to Monger Creek exhibits indicators of ordinary high water marks (OHW:M) including developed bed and 

bank, scour, presence of litter and debris, destruction ofterrestrial vegetation, sediment sorting and 
deposition, leaf litter washed away. Perennial flow has been observed by Corps representatives during 
numerous visits to the Highlands, North Carolina vicinity. 

lmJ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IIJ.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
li!ll Tributary waters: 3651inear feet 2 width (ft). 
9J Other non-wetland waters: acres. 

ldentily type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~- Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters \\rithin the review area (check all that apply): 
liD Tributary waters: linear feet width (ft). 
~Sill; Other non-wetland waters: acres. 

Identify type(s) of waters: 

8See Footnote# 3. 



li2l Other non-wetland waters: acres. List type of aquatic resource: 
m!] Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
flliiD Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~ Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
tlSJ Maps, plans, plots or plat s~bmitted by or on behalf of the ~pplicantlconsultant: 
Jm_ Data sheets prepared/submitted by or on behalf of the apphcant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

ll2J Data sheets prepared by the Corps: 
ml} Corps navigable waters' study: 
!lJd U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

l1!iit U.S. Geological Survey map(s). Cite scale & quad name: Highlands. m: USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County NC. 
liJ National wetlands inventory map(s). Cite name: 
~ State/Local wetland inventory map(s): 
!lJd FEMAIFIRM maps: 
1WI 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
@ Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
fJlil Previous detcrmination(s). File no. and date of response letter: 
ll!l} Applicable/supporting case law: 
lill1l Applicable/supporting scientific literature: 
@ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 10, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01717, Town of Wingate 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Union City: Wingate 
Center coordinates of site (lat/long in degree decimal format): 
80.447496 w 

Latitude & Longitude in Decimal Degrees: 35.013394 N,-

Universal Transverse Mercator: 
Name of nearest water body: Meadow Branch 
Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: New River 
Name of watershed or Hydrologic Unit Code (HUC): Rocky NC-SC 3040105 
_~iii Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
:12£1 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EV ALUA TJON (CHECK ALL TIIA T APPLY): 
~ Office (Desk) Determination. Date: October 10, 2013 
li!llJ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~gg "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

mJ Waters subject to the ebb and flow of the tide. 
Jl Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that applY): 1 

m TNW s, including territorial seas 
ij Wetlands adjacent to TNWs 
mi Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
m Non-RPWs that flow directly or indirectly into TNWs 
mJ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
m.l Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
mJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
rJlm Impoundments ofjurisdictional waters 
If Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: [!!lj~l!!iJ!Illi!l!~~fl§iEii»Jm:l 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section JII below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



{¥B Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "'relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section IJI.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section JII.B.l for the tributary, Section IIJ.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNW"s that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: ,~!!iii~~ 
Drainage area: }~~~! 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into ]NW. 
0 Tributary flows through l{fmiiljJt:i tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explaill: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a. which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: lf;~f;f!i~-

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary conditionlstability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffie/pool complexes. Explain: 
Tributary geometry: !Cill~'m 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: ~[~Ji~~§ji 
Estimate average number of flow events in review area/year: i!:jj!f!li)k'l!~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: i!:ll~!!Jl~. Characteristics: 

Subsurface flow: ll~Ril~- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

0 
0 
0 
0 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

!1lll. High Tide Line indicated by: 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, iflmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). "Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain fmdings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~~~ll!!!li:\'lll- Explain: 

Surface flow is: ~t~OOfl~l 
Characteristics: 

Subsurface flow: lj'lll!!!~f- Explain findings: 
0 Dye (or other) test perfonned: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the !l]l[lliii:!i) floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics, Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 V cgetation type/percent cover. Explain: · 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: J?jiiJ~~l 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? CY IN) Size (in acres) Directly abuts? CY IN) 

Summarize overall biological, chemical and physical functions being performed: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetland~ (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above.list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section lll.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~ TNWs: linear feet width (ft). Or. acres. 
llJ Wetlands adjacent to 1NWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
l!l Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 
indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream~ 
Professionals in the field observed flow levels and development of bed and bank structures in the stream, 
indicative of perenniaL 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 
~ Other non -wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 

8See Footnote# 3. 



[3 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 
nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
IJB Tributary waters: linear feet width (ft). 
@ Other non-wetland waters: acres. 

ldentizy type( s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
fllif Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

m3' Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

U£l Wetlands directly abutting anRPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
llilll: Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
J]H_ Demonstrate that impoundment was created from "waters of the U.S.," or 
iru Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
fm Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y):10 

em which are or could be used by interstate or foreign travelers for recreational or other purposes. 
i} from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
_Ill which are or could be used for industrial purposes by industries in interstate commerce. 
JK£1 Interstate isolated waters. Explain: 
llJ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
liiiit Tributary waters: linear feet width (ft). m Other non-wetland waters: acres. 

ldentizy type(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
~ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

9 To complete the analysis refer to the key in Section Ill.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A .iurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



fiOO Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
I! Waters do not meet the ''Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
tim Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:rvffiR factors (i.e., presence of migratory birds, presence of endangered species, Use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
n!ill. Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
5E Lakes/ponds: acres. 
I.!EiJ_ Other non-wetland waters: acres. List type of aquatic resource: 
g Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
»1lt Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
{! Lakes/ponds: acres. 
m;] Other non-wetland waters: acres. List type of aquatic resource: 
'If Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data r-eviewed for JD (check all that apply- checked items shall be included in ca.'>e file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
J!l Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[2] Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

If_;'..... Data sheets prepared by the Corps: 
EtJ Corps navigable waters' study: 
tilJf U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Watson. 
}li USDA Natural Resources Conservation Service Soil Survey. Citation: 
flB National wetlands inventory map(s). Cite name: 
lllil State/Local wetland inventory map(s): 
lllil FEMA/FIRM maps: 
tli 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
fil!l. Photographs: 0 Aerial (Name & Date): 

or D Other (Name & Date): 
iJ Previous detennination(s). File no. and date of response letter: 
lllil Applicable/supporting case law: 
i]' Applicable/supporting scientific literature: 
II Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
Ao REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

Bo DISTRICT OFFICE, FILE NAME, AND NUMBER: 

C PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:NC County/parish/borough: Buncombe City: Asheville 
Center coordinates of site (!at/long in degree decimal format): Lat 35500715° !!\,Longo "82519557' Wo 

Universal Transverse Mercator: 
Name of nearest waterbody: UT Dingle Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): French Broad 06010105 
IJ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
IIJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc .. ,) are associated with this action and are recorded on a 

different JD form. 

Do REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
)I Office (Desk) Determination. Date: 
I1J Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
Ao RHA SECTION 10 DETERMINATION OF JURISDICTIONo 

There .. "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

lf1 Waters subject to the ebb and flow of the tide. 
liJ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

R CWA SECTION 404 DETERMINATION OF JURISDICTIONo 

There lfi "waters of the Uos.oo within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review areao [Required] 

L Waters of the UoSo 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

IJ TNWs, including territorial seas 
'11 Wetlands adjacent to TNWs 

Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments of jurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 5141inear feet: 6 width (ft) and/or 0.07 acres. 
Wetlands: 0.02 acres. 

c. Limits (boundaries) of jurisdiction based on: IIIQJif;M~ 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

If Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictionaL 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 

For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



SECTIONIII: CWAANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section Ill.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2.1fthe aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section m.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into~· 
D Tributary flows through~ tributaries before entering 1NW. 

Project waters are river miles from 1NW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top ofbank (estimate): 
Average width: feet 
Average depth: __ fe~t 
Average side slopes: ii!"~:Jl~. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
0 OtheL Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks], 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: -~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: Ml;(IW* .· ... _ 
Estimate average number of flow events in review area/year: IH

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: lfciJii. Characteristics: 

Subsurface flow: lfil&. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaflitter disturbed or washed away D scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that apply): 
II High Tide Line indicated by: II Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
0 fine shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6
A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 

the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non· TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: ~~ 
Characteristics: 

Subsurface flow: MJll~. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project 
Project waters __ 
Flow is from: 

, river miles from 1NW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the Rlli floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all.wetlan~s adja~ent to the tri~utary (i~ anll.."w·····sv 
All wetland(s) bemg constdered m the cumulative analysts: lllillll 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? CYfN) Size On acres) Directly abuts? CY IN) Size fin acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands) then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
f!iiiJ TNWs: linear feet width (ft), Or, acres. 
IJ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
Iii Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Continual groundwater influence, presence of adjacent wetlands. 
~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check a11 that apply): 
lliJ Tributary waters: 514linear feet 6 width (ft). 
fm Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
[lllil Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section IIJ.C. 

Provide estimates for jurisdictional waters -within the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 
fi[I Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TN\Vs. 
tl_ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section Ill.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Wetlands discharge into the stream channel. 

EE!) Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.02acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
I] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and -with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
liJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
IJ Demonstrate that impoundment was created from "waters of the U.S.," or 
fll Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
Ill Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPL Y):10 

11 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
fl from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
II which are or could be used for industrial purposes by industries in interstate commerce. 
II Interstate isolated waters. Explain: 
I!] Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
Jl Tributary waters: linear feet width (ft). 
Iii Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
ii] Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
I) If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
IE) Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

mill Waters do not meet the "'Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
I) Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
IJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
liJ Lakes/ponds: acres. 
Jil Other non-wetland waters: acres. List type of aquatic resource: 
liJ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
IJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
IJ Lakes/ponds: acres. 
1[1 Other non-wetland waters: acres. List type of aquatic resource: 
If Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply~ checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
II Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
B Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

liJ Data sheets prepared by the Corps: 
Ill Corps navigable waters' study: 
liJ U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

I U.S. Geological Survey map(s). Cite scale & quad name: 
' USDA Natural Resources Conservation Service Soil Surveyo Citation: 
· National wetlands inventory map(s). Cite name: 

liJ State/Local wetland inventory map(s): 

I FEMA/FIRM maps: 
- I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 

Jl!!3 Photographs: rz1 Aerial (Name & Date):NCCGJA, 2010. 
or D Other (Name & Date): 

I Previous determination(s). File no. and date of response letter: 
Applicable/supporting case law: 

I Applicable/supporting scientific literature: 
_ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: JD Form #I applies to the streams and wetlands on the Pallisades tract and is labeled 
on Figure 5. 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngineers 

This fonn should be completed by following the instructions provided in Section N of the JD form Instructional Guidebook 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 13, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01882, DCR Investment, LLC I Attn.: 
Dan Rogers 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon City: Franklin 
Center coordinates of site (lat/long in degree decimal format): 
83.40771 w 

Latitude & Longitude in Decimal Degrees: 35.18918 N, 

Universal Transverse Mercator: 
Name of nearest waterbody: Crawford Branch 
Name of nearest Traditional Navigable Water (TN\V) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (IIUC): Little Tennessee River (060 1 0202) 
M Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
B:l Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: November 13, 2013 
fl3 Field Determination. Date(s): 

SECTION U: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required) 

1§1 Waters subject to the ebb and flow of the tide. 
l8f Waters arc presently used, or have been used in the past, or may be susceptible for usc to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (a.'> defined by 33 CFRpart 328) in the review area [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

(ffifi 1NWs, including territorial seas 
ffil Wetlands adjacent to TNWs 
~- Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
illf1 Non-RPWs that flow directly or indirectly into 'JNWs 
@I Wetlands directly abutting RPWs that flow directly or indirectly into 1NWs 
fml Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Eill] Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
l]ii_ Impoundments of jurisdictional waters 
~ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 1056linear feet: 2-3 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~!~~J!~g~:wJj~~ 
Elevation of established OHWM (ifknown): 

2. _Non-regulated waters/wetlands (check if applicable):3 

fill Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lli below. 
2 

For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY "INW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any on site 
wetlands, and Section Ili.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: RJ~l;ilLT~! 
Drainage area 1lJlli~il;ilJi 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with 1NW: 

D Tributary flows directly into TNW. 
D Tributary flows through fi!!JA:li]ii tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are miles fromRPW. 
Project waters arc aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, iflmown: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a. which flows through the review area, to flow into tributary b, which then flows into 
1NW. 



apply): 

0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average -width: feet 
Average depth: feet 
Average side slopes: £J~R'1i1~!. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

D Concrete 
0Muck 

0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of runJriff:le/pool _C()mplexes. Explain: 
Tributary geometry: Jt:1~1-~l§1 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ;t?J~;~~ 
Estimate average number of flow events in review area/year: jl[~l,i•!li:!l 

Describe flow regime: 
Other information on duration and volume: 

Surface Ilow is: ~~~i~!~!. Characteristics: 

Subsurface flow: ~if~E£1:1*l Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation maUed down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

0 
0 
0 
0 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of Mack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWivf. 7 Explain: 

lf factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

D High Tide Line indicated by: I@ 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, iflmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6A natural or man-made discontinuity in the OH\VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWNI has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break 
7Ibid. 



0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~~¥11Pl~- Explain: 

Surface flow is: r~~~j~~ 
Characteristics: 

Subsurface flow: fl~~~~i- Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by benn/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: :{f~~}~f~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY IN) Size Cin acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TN\V. For each ofthe following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 



physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identitled in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such a._<;) feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, ba._<;)ed on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

l. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Eli! TNWs: linear feet width (ft), Or, acres . 
.0] Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 
Crawford Branch exhibits indicators of ordinary high water marks (OHWM) including developed bed and 

bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation, 
sediment sorting and deposition, leaf litter washed away. Crawford Branch is depicted as a solid blue Jine 
on the USGS 7.5 minute quadrangle map Franklin and the most current Natural Resource Conservation 
Service Soil Survey for Macon County. Solid blue line features on these mapping conventions typically 
represent perennial streams. Perennial flow has been observed by Corps representatives during numerous 
visits to the Franklin, North Carolina vicinity. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section lll.B. Provide rationale indicating that 
tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 1056linear feet 2-3 width (ft). 
[illll; Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
tiEl Watcrbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
l!1l Tributary waters: linear feet width (ft). 

8See Footnote# 3. 



fill~ Other non-wetland waters: acres. 
Identity type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

ffiillJ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section JILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

JiE1 Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section HLD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~- Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this condusion is provided at Section IlL C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
fiB Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
ElliJ Demonstrate that impoundment was created from "waters of the U.S.," or 
lffii Demonstrate that water meets the criteria for one of the categori~s presented above ( 1-6 ), or 
JillR Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

l§i which are or could be used by interstate or foreign travelers for recreational or other purposes. 
m! fro~ which fish or shellfish ar~ or co~ld be taken and_sold in_ int~r~tate or foreign commerce. mr which are or could be used for mdustrwl purposes by mdustnes m mterstate commerce. 
~ Interstate isolated waters. Explain: 
tillil< Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
!liliJ Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identizytype(s) of waters: 
I} Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
1!1 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
ElJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
OOlJ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all ti1at apply): 

9 To complete the analysis refer to the key in Section IJJ.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
IIQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



ffi2l Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
ffiil Lakes/ponds: acres. 
lil Other non-wetland waters: acres. List type of aquatic resource: 
E£:1 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
ffi!ll Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
([ill Lakes/ponds: acres. 
ffi1 Other non-wetland waters: acres. List type of aquatic resource: 
@ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
[g) Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
ElZJ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. m Data sheets prepared by the Corps: 

~ Corps navigable waters' study: 
ffiB U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Frm1klin. 
(g)' USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC. 
(2]] National wetlands inventory map(s). Cite name: 
(2ill State/Local wetland inventory map(s): 
@I FEMA/f!RM maps: 
HL1 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
!E!/ Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
IJill Previous determination(s). File no. and date of response letter: 
fl[l Applicable/supporting case law: 
[ill Applicable/supporting scientific literature: 
§ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional 
Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 17, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02010, NCDOT I Attn: Larry 
Thompson 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located where Camden Road 
crosses over Reedy Branch, approximately 0.2 mile north of the intersection of Camden Road and Faulks Church Road in 
Wingate, Union County, NC. Coordinates are: 34.93819 N, -80.41196 W. 

State: NC County/parish/borough: Union City: Albemarle 
Center coordinates of site (!at/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 34.93819 N,-
80.41196 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Reedy Branch 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Reedy Branch flows to the 
Atlantic Ocean via Beaverdam Creek, Lanes Creek, Rocky River and the Pee Dee River. The Pee Dee River is navigable
in-fact at the Blewett Falls Dam. 
Name of watershed or Hydrologic Unit Code (HUC): Rocky Watershed, Pee Dee Basin, HUC: 03040105 
l8J Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Bfl Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
12! Office (Desk) Determination. Date: October 17,2013 
1liD Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There¥\~~~~~ "navigable waters of the U.S" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

Jllil1 Waters subject to the ebb and flow of the tide. 
Eillt Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters oft he U.S" within Clean Water Act (CWA)jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate pr-esence of waters of U.S. in r-eview ar-ea (check all that apply): 1 

Jm TNW s, including territorial seas 
£La Wetlands adjacent to TNWs 
l2J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
~£ill. Non-RPWs that flow directly or indirectly into TNWs 
fiDlJ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
IIillJ- Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
li0I Wetlands adjacent to rion-RPWs that flow directly or indirectly into TNWs 
ffiJ Impoundments of jurisdictional waters 
~ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 76linear feet: 8width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: l:\)l[§1~!!)iR!lli5~~!rn~ 
Elevation of established OHWM (if !mown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

J Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



;Ifm: Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TN\V, 
complete Section fii.A.l and Section IJT.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, sec Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting detennination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-rounQ or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section Ill.D.2.1fthe aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section IU.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
signiticant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determi~e ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section UI.B.l for the tributary, Section IILB.2 for any onsite 
wetlands, and Section lll.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section ID.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: ll~~~j~ 
Drainage area: w:t!~~~ 
Average annual rainfall: inches 
A vcrage annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through ~!~~j tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

3 Supporting documentation is presented in Section III. F. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: _feet 
Average side slopes: :!!!~~:L:'~l 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability f e.g., highly eroding, sloughing banks]. 
Presence of run/rifi1e/J?O_()_l c;gmplexes. Explain: 
Tributary geometry: ~·~~Ill?~!! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: fJH,;i~~~1 

0 Concrete 
0Muek 

Explain: 

Estimate average number of tlow events in review area/year: g~fijfJ;}t~~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~:~lj;c!J1:~\!. Characteristics: 

Subsurface flow: ~J~)5;1~l!1~~l. Explain findings: 
0 Dye (or other) test performed: 

Tribula!y has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted do\VIl, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining D abrupt change in 
plant community 

D other (list): 
0 Discontinuous OH\VI\.1.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

ffi! High Tide Line indicated by: ffi! 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 

6
A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 

underground, or where the OH\Vlvf has been removed by development or agricultural practices). 'Where there is a break in the OH\VM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), 1he agencies will look for indicators of flow above 
and below the break. 
7lbid. 



0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain Lindings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN\V 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~ffiJillli)!g. Explain: 

Surface flow is: J\ll'!<li!.~l 
Characteristics: 

Subsurface flow: ~:~:~R!i!~l Explain fmdings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the !l!J:JiiJ~~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: lf,tffl.t:tYIS.~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY IN) Size (in acres) Directly abuts? CY /N) 

Summarize overall biological, chemical and physical functions being performed: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TN\V? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus :findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, ba..~ed on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

l. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
l!]il TNWs: linear feet width (ft). Or. acres. 
E£11 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
® Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Based on the geomorphological, biological and hydrological charactoristics 
of the stream provided by the applicant. Stream is a named blue line channel on the USGS Wingate Quad with a 
910 acre drainage area at the project location. 

Jliilll Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l!]il Tributary waters: linear feet width (ft). 
[ili» Other non~wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
ffil Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a 1NW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

8See Footnote# 3. 



Provide estimates for jurisdictional waters within the review area (check ali that apply): 
00 Tributary waters: linear feet width (ft). 
M Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
fi Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

@- Wetlands directly abutting anRPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section llLD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RVW, but when considered in combination with the tributary to which they 

arc adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
B!l Demonstrate that impoundment was created from "waters of the U.S.," or 
~- Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Ri£lJ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

~ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
lll.d which are or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
llillt Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
J!ml. Tributary waters: linear feet width (ft). 
lffii Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
~. Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
00: If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual andJor appropriate Regional Supplements. 
fE Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook 
Hl Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

fi] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
I£U Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential ba_qis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
r£1· Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
§< Lakes/ponds: acres. 
_ffiill Other non-wetland waters: acres. List type of aquatic resource: 
ffi Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
tmf: Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
llliJ Lakes/ponds: acres. 
illi( Other non-wetland waters: acres. List type of aquatic resource: 
F:f] Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORT1NG DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
® Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
@ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office docs not concur with data sheets/delineation report. 

hliTI Data sheets prepared by the Corps: 
fiB Corps navigable waters' study: 
IE U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[gl U.S. Geological Survey map(s). Cite scale & quad name:NC- Wingate. 
fill] USDA Natural Resources Conservation Service Soil Survey. Citation: 
JB National wetlands inventory map(s). Cite name: 
lill1 State/Local wetland inventory map(s): 
l5if FEMAIFIRM maps: 
Lill} 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
® Photographs: [2] Aerial (Name & Date): 

or 0 Other (Name & Date): 
tlli] Previous determination(s). File no. and date of response letter: 
f!TI Applicable/supporting case law: 
f1N Applicable/supporting scientific literature: 
ftl Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMIJ\,,.'JON FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional 
Guidebook 

SECTION 1: BACKGROUND INFORMA TTON 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): June 19,2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02037, WilliamS Hendon 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located at 948 Rosman Highway 
in Brevard, Transylvania County, NC. Coordinates are: 35.218483 N, -82.751016 W. 

State: NC County/parish/borough: Transylvania City: Brevard 
Center coordinates of site (lat!long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.218483 N,-
82.751016W 
Universal Transverse Mercator: 
Name of nearest waterbody: Nicholson Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: UT to Nicholson Creek flows 
to the Gulf of Mexico via Nicholson Creek, French Broad River, Tennessee River, Ohio River and the Mississippi River. 
The French Broad River is navigable~in-fact at the Wilson Road Bridge on US276. 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad Watershed, French Broad-Holston Basin, HUC: 
06010105 
IEJ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
flill. Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and arc recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Jl5il Office (Desk) Determination. Date: June 19,2013 
EEJ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

~ 
!ill 

"navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters arc presently used, or have been used in the pa..<>t, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CW A SECTION 404 DETERMINATION OF JORISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [RequiredJ 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

lJ21 TNWs, including territorial seas 
~ Wetlands adjacent to TNWs -m Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
liliil Non~RPWs that flow directly or indirectly into TNWs 
ffil Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
mJ- Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
fi)N Impoundments of jurisdictional waters 
liJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1 OO!inear feet: 4width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ljijj>!~~'!~~~!]!!I~Jl!~!W[~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IJI.F. 



Potentially jurisdictional wa, 
jurisdictional. Explain: 

and/or wetlands were assessed within the review a 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

.md determined to be not 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. Ifthe aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections Ill.A.l and 2 and Section III.D.l.; otherwise, see Section JII.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section lll.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section Ili.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section JII.B.2 for any onsite 
wetlands, and Section IJJ.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

l. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TNW. 
D Tributary flows through mm?~!~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters arc aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to 1NW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Ouidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (rnan~made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ;g~~~~~}. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: j.>~~f!;li!~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

~~~~~7{ ::~:~~e~J:~~~~7K! events in review area/year: !.'f~ijil~~~i~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: f!i:~'K::!:l!i!! Characteristics: 

Subsurface flow: ~J~~!1il~f Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that 

l!lJ. High Tide Line indicated by: !lll 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; \Vater quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the strean1 temporarily flows 
underground, or where the OHWM has been removed by development or agricultural pral.'tices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
1Ibid. 



0 Wetland fringe. Chm listics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D FishJspawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Char-acteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve a._" state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: lit~£~~- Explain: 

Surface flow is: ~~mt~T~~ 
Characteristics: 

Subsurface flow: !l!ll.fi!f!Ji!!!. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berrnlbarrier. Explain: 

miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
0 FishJspawn area.'>. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any)~,~·~,~~-' 
All wetland(s) being considered in the cumulative analysis: f;_~~-m 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being perfonned: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TN\V, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section Ili.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TN\Vs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination ¥.rith all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DE TERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
1[1 TNWs· linear feet width (ft), Or. acres. 
J]H Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perenniaL Based on the geomorphological, biological and hydrological charactoristics 
of the stream provided by the applicant and verified in the field by the COE. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
G5J Tributary waters: linear feet width (ft). 
I]Ef Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
!@] Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

8See Footnote # 3. 



Tributary waters: .ear feet width (ft). 
Other non-wetland waters: acres. 

Identify typc(s) of waters: 

4. ~etlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Uilil W~tlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
- Eillf Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates 10r jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that floW directly or indirectly into TNWs. 
mJ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
;HIDI Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section HI. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
IE) Demonstrate that impoundment was created from "waters of the U.S.," or 
fSi Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
t2l Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLA TED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

m which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish arc or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
ijJ Interstate isolated waters. Explain: 
ffibf Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
lil£l Tributary waters: linear feet width (ft). 
E! Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
mJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
mJ' If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
mill Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

m1 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts wiU elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWAAct Jurisdiction Following 
Rapanos. 



Efff- Other: (explain,. Jt covered above): 

Provide acreage estimates for non~jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
tilliJ Non~wetland waters (i.e., rivers, streams): linear feet width (ft). 
llffi] Lakes/ponds: acres. 
mil Other non-wetland waters: acres. List type of aquatic resource: 
ErJl Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
EZ] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft.). m Lakes/ponds: acres. 
fill§ Other non-wetland waters: acres. List type of aquatic resource: 
nTIJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTlNG DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
tE9 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
fiill] Data sheets prepared/submitted by or on behalf ofthe applicanticonsultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

flEI Data sheets prepared by the Corps: 
IZil Corps navigable waters' study: 
llilJ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC- Rosman. 
fffitf USDA Natural Resources Conservation Service Soil Survey. Citation: 
~, National wetlands inventory map(s). Cite name: 
I§ State/Local wetland inventory map(s): 
m'] FEMAIFIRM maps: 
Effii 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
li!!l Photographs: r2J Aerial (Name & Date): 

or D Other (Name & Date): 
ffil Previous determination(s). File no. and date of response letter: 
I.El] Applicable/supporting case law: 
~ Applicable/supporting scientific literature: 
llilJ Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 22, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02066, Town ofBiack Mountain, Jamey 
Matthews 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Buncombe City: Black Mountain 
Center coordinates of site (lat/long in degree decimal fOrmat): 
-82.316525 

Latitude & Longitude in Decimal Degrees: 35.624662 

Universal Transverse Mercator: 
Name of nearest waterbody: Flat Crek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): 06010105 
:CEJ' Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
J.ffiU Check if oU1er sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
ll!!l' Office (Desk) Determination. Date: 10-22-20!3 
EJjil Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~!!~1~ "navigable waters of the US." within Rivers and Harbors Act (Rl-IA) jurisdiction (as defined by 33 CFRpart 
329) in the review area. [Required] 

EJ2]. Waters subject to the ebb and flow of the tide. 
liD!] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CPR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

f!: TNWs, including territorial seas 
llilJ_ Wetlands adjacentto TNWs 
~ Relatively pennanent waters2 (RPWs) that flow directly or indirectly into 1NWs 
(!§ Non-RPWs that flow directly or indirectly into 1NWs 
Iii Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
fili!l Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
mf Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
.M Impoundments of jurisdictional waters 
lli1lJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 110 linear feet: 12 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~·i'£l!Mii!li!ljii!!J:r~~Mi 
Elevation of established OHWM (iflmown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

m Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fom1, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section Jil.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section Ili.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jur-isdiction over- non-navigable tributaries ofTN\Vs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jur-isdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section Ill. B. I for- the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section lll.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through E"!~'Ei~i¥f tributaries before entering TNW. 

Project waters are ·river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

D Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties Vllith respect to top of bank (estimate): 
A veragc width: feet 
A vcrage depth: 
Average side slopes: lli!i!ei!~-

Primary tributary substrate composition (check all that apply): 
D Silts 0 Sands 
D Cobbles 0 Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: !-1.l£.lJ:~!t 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: !f~Jij~ 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: :f~~lJ:iJ!ll'!! 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~~~~!§f. Characteristics: 

Subsurface flow: f,;j~~~!. Explain findings: 
0 Dye (or other) test perfom1ed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM: were used to determine lateral extent of CWA jurisdiction (check all that 

~ High Tide Line indicated by: ~ 
D oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). VVhere there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e. g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General ~I(l\V __ ~elationship with Non-TNW: 
Flow is: !Jil~l!i~J$!. Explain: 

Surface flow is: g~~f~~ 
Characteristics: 

Subsurface flow: !:'~~~!!. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Detem1ination with Non-TNW: 
0 Directly abutting 

(d) 

D Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the .fJi~]!!~i~1!floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species.- Explain findings: 
0 Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~J~~~~ 
Approximately ( ) acres in total arc being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such is feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Jiili1l TNWs: linear feet width (ft), Or, acres. 
liiJ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Flat creek is a blue line stream and it supports trout 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
@. Tributary waters: 110 linear feet 12 width (fl). 
00' Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
:fl Watcrbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section HI. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
tl\1 Tributary waters: linear feet width (ft). 
fiD Other non-wetland waters: acres. 

Identify type(s) of waters: 

8See Footnote# 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Lllit Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
· . fiji Wetlands directly abutting an RPW where tributaries typ.ically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

.Jillll Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. _Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN\Vs. 
EJll Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
8!lJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments ofjurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
00 Demonstrate that impoundment was created from "waters of the U.S.," or 
l§j Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
fm Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

fill] which are or could be used by interstate or foreign travelers for recreational or other purposes. m from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
l3tf Interstate isolated waters. Explain: 
~ Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
li!iill Tributary waters: linear feet width (ft). 
all Other non-wetland waters: acres. 

Identify type(s) of waters: 
~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
1£1 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
m1 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

~ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
fm Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
111 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPAMemorondumReg{Irding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
12lli) Lakes/ponds: acres. 
IM§J Other non-wetland waters: acres. List type of aquatic resource: 
.!Zlil Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
mil Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Eilll_ Lakes/ponds: acres. 
filH Other non-wetland waters: acres. List type of aquatic resource: m w ctlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
rga: Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
fN1 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

JEililf_ Data sheets prepared by the Corps: 
'f@]f Corps navigable waters' study: 
m! U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. m: U.S. Geological Survey map(s). Cite scale & quad name:NC-Black Mountain. 

EfjJ USDA Natural Resources Conservation Service Soil Survey. Citation: 
J1illt National wetlands inventory map(s). Cite name: 
fi): State/Local wetland inventory map(s): 
!Zlil FEMA/FIRM maps: 
fiD 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
!Zlil Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
:~.i.!. Previous detcrmination(s). File no. and date of response letter: 
l2Z.I Applicable/supporting case law: 
00 Applicable/supporting scientific literature: 
@ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This-form should be completed by following the instructions provided in Section N of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 22, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02069, Rock Creek Properties, LLC 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parisbfborough: Mitchell City: Spruce Pine 
Center coordinates of site (latflong in degree decimal format): 
-82.06183 

Latitude & Longitude in Decimal Degrees: 35.88696 

Universal Transverse Mercator: 
Name of nearest waterbody: Rockhouse Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nolichucky River 
Name of watershed or Hydrologic Unit Code (HUC): 06010108 
~- Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
_milit Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
!1!11 Office (Desk) Determination. Date: 10-22-2013 
tlill Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~;1JP1~ "navigable waters of the US.'' within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 
329) in the review area. [Required] 

iiJ Waters subject to the ebb and flow of the tide. 
til Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

fkZJ TNWs, including territorial seas 
1!1 Wetlands adjacent to TNWs m Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
~ Non-RPWs that flow directly or indirectly into TNWs 
b!illl Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
fm!l Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
DSll Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
-~ Impoundments of jurisdictional waters 
~- Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 110 linear feet: 22 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~iij!l~ill£!li]j11Ji!Erl!ml 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

_&J Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictionaL Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
ldenticy TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section lii.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section IU.C below. 

1. Characteristics of non-TN\Vs that flow directly or indirectly into TNW 

(i) General Area Conditior 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

0 Tributary flows directly into lNW. 
D Tributary flows through f:!~~:'lj~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

L..J Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: l[ll~l-

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: fe.~fi{~I'J.:! 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: llmi!~\'1§1 
Estimate average number of flow events in review area/year: ll~~mJ\f 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: 'flj]i&g~~li- Characteristics: 

Subsurface flow: Jil~l!i!!l.m. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OH"WJ\.1 were used to determine lateral extent of CWA jurisdiction (check all that 

l]l!l High Tide Line indicated by: lliill 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spavm areas. Explain findings: 

6 A natural or man-made discontinuity in the OH\VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OH\VM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Othl.~ iovironmentally-sensitive species. Explain findings. 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: l'ti~i~isl Explain: 

Surface flow is: l'tllllll~~~~ 
Characteristics: 

Subsurface flow: ~;~~~~!. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by benn!barrier. Explain: 

river miles from 1NW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the jl[l\jjljj,fi! floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D V cgetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
AJl wetland(s) being considered in the cumulative analysis: ~!~Jf1!Jill~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY IN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 



A significant nexus analysis will as~ the flow characteristics and functions of the trib ...ry itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNVl? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Docs the tributary, in combination vvith its adjacent wetlands (if any), h<).ve other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explaill findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~ TNWs: linear feet width (ft). Or. acres . . m Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Rockhouse creek is a blue line ~i:ream and it supports trout 

II: Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IJLB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
!JSI Tributary waters: 110 linear feet 22 width (ft). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section III. C. 

Provi~e estimates for jurisdictional waters within the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

ldenticy type(s) of waters: 

8See Footnote# 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

ffiill: Wetlands directly abutting an RPW where tributaries typically flow yearwround. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

IDm: Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
@ijj Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
I§. Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
1EJ) Demonstrate that impoundment was created from "waters of the U.S.," or 
,ff;Sl Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
.rnl] Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WinCH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

llif which are or could be used by interstate or foreign travelers for recreational or other purposes. 
liiJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~ which are or could be used for industrial purposes by industries in interstate commerce. m Interstate isolated waters. Explain: 
1llll1 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
100 Tributary waters: linear feet width (ft). 
llliil Other non-wetland waters: acres. 

Identify type(s) of waters: m: Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
_EB! If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
fB Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "'SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

~ Waters do not meet the "'Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
~ Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section Ili.D.6 of the Instructional Guidebook 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review eonsistentwith the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jw.L~-.dctional waters in the review area, where the sole po~~dlial basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
be;t professional judgment (check all that apply): 
mll: Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
fiEn Lakes/ponds: acres. 
m:J_ Other non-wetland waters: acres. List type of aquatic resource: 
liillt Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
Jiil Non-wetland waters (i.e., rivers, streams): linear feet, width (fi). 
~!!] Lakes/ponds: acres. 
J1iill Other non-wetland waters: acres. List type of aquatic resource: 
liciJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicanticonsultant: 
!J Data sheets prepared/submitted by or on behalf of the applican1Jconsultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

~--~.·:. Data sheets prepared by the Corps: 
li..2J Corps navigable waters' study: 
!H U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Spruce Pine. 
mm= USDA Natural Resources Conservation Service Soil Survey. Citation: 
mJ: National wetlands inventory map(s). Cite name: 
l1!lJ State/Local wetland inventory map(s): 
l!illJ FEMA/FIRM maps: 
eEl 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
l!illJ Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
Hhl Previous determination(s). File no. and date of response letter: 
l!i!J Applicable/supporting case Jaw: 
~.~, Applicable/supporting scientific literature: 
li..2J Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This fom1 should be completed by following the instructions provided in Section IV ofthe JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 23, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02075, Jack Levi 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Henderson City: Hendersonville 
Center coordinates of site (lat./long in degree decimal format): 
82.498244W 

Latitude & Longitude in Decimal Degrees: 35.351153 N,-

Universal Transverse Mercator: 
Name of nearest water body: UT of French Broad River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad NCwTenn 
illill Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
EillJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and arc recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
§ Office (Desk) Determination. Date: 23 Oct 2013 
M!lJ Field Determination. Date(s): 

SECTION 11: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

·lbere ~~~H "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFRpart 329) 
in the review area. [Required] 

fiilij Waters subject to the ebb and flow of the tide. m Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

ljjjj TNWs, including territorial seas 
IJ Wetlands adjacent to TNWs 
mJ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
fm Non-RPWs that flow directly or indirectly into TNWs 
mJ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
[i_ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
1§21 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
fm Impoundments of jurisdictional waters 
lfiilt Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 40 linear feet: 3 width (ft) and/or acres. 
W ctlands: acres. 

c. Limits (boundaries) of jurisdiction based on: :!i\~Jj~!l'e!l];l>JJi'!l!Ji'&Jli!:j 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

m_ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TN\V, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section Ill.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section Ill.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section lll.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus eValuation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section lli.B.l for the tributary, Section m.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through iij-j~(l~l tributaries before entering 1NW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

4 
Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 

the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
1NW. 



apply): 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: .feet 
Average side slopes: m~~J 

Primary tributary substrate composition (check all that apply): 
D Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool_~?(:IIDplcxcs. Explain: 
Tributary geometry: !i_t!;l!i:I'!S:f 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

~~:~~ :vr;:~~e~~:~!!~7!! events in review area/year: j,]li[ltJ'!!,~'! 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~~~l!fi!l!lil!~- Characteristics: 

Subsurface flow: ~~~R~J. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence oflitter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

0 water staining D abrupt change in 
plant community 

D other (list): 
0 Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

li!i High Tide Line indicated by: li!i 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary· (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D FederalJy Listed species. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). \Vhcre there is a break in the OHWM that is 
unrelated to the waterbody's How regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D FishJspawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General ~lo~- IZ~lationship with Non-TNW: 
Flow is: ~~J!j!Jli~. Explain: 

Surface flow is: £ii~fil1\}~i,~ 
Characteristics: 

Subsurface flow: ~l~~!t'!!~~- Explain fmdings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-1NW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological cormection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the !f!~J!l:[llitt floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain fmdings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all_wetlan~s adja~ent to the tri~utary (i~ a~yl~:oc~~w;:o~; 
All wetland(s) bemg considered m the cumulative analysis: ~~~l~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY/Nl Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based sOlely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TN\Vs. Explain fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section lli.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IIJ.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!l!il 1NWs: linear feet width (ft), Or, acres. 
I!ilJ Wetlands adjacent to TNWs: acres. 

that flow directly or indirectly into TNWs. 
mm~;~fjm]m~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perenniaL 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
!l!il Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identi:fY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
fijJJ Waterbodythat is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus witl1 a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters ·within the review area (check all that apply): 

8See Footnote# 3. 



fiiJ Tributary waters: linear feet width (fl). 
1m: Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. \Vetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
ll£i Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

@11 Wetlands directly abutting an RPW where tributaries typically flow year~round. Provide data and rationale 
indicating that tributary is perennial in Section Ill.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

I;] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
fEil Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
r!]) Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
ISH Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE[ WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

m which are or could be used by interstate or foreign travelers for recreational or other purposes. 
lm from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~ which are or could be used for industrial purposes by industries in interstate commerce. 
~- Interstate isolated waters. Explain: 
Hlil Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
llill! Tributary waters: linear feet width (ft). 
filil Other non-wetland waters: acres. 

IdentifY typc(s) of waters: 
E!ll Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
@)· If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Em] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

fLjU Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 

9 To complete the analysis refer to the key in Section JII.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Juriwliction Following 
Rapanos. 



U!¥11 Other; (explain, if not covered above); 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
Jim Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
fln Lakes/ponds: acres. 
m Other non-wetland waters: acres. List type of aquatic resource: 
m Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the ''Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
Jm Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
fiJ Lakes/ponds: acres. 
Mffif Other non-wetland waters: acres. List type of aquatic resource: 
&!ili] Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case :file and, 
w)lere checked and requested, appropriately reference sources below): 
9 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
JlB Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

IJi.l Data sheets prepared by the Corps: 
Jil Corps navigable waters' study: 
j U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Henderson. 
mJ USDA Natural Resources Conservation Service Soil Survey. Citation: 
ml1 National wetlands inventory map(s). Cite name: 
Hlff State/Local wetland inventory map(s): 
UJjl FEMAIFIRM maps: 
~if! I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
IZJ Photographs: IZJ Aerial (Name & Date): 

or IZJ Other (Name & Date): 
if Previous deterrnination(s). File no. and date of response letter: 
f® Applicable/supporting case law: 
f.ID Applicable/supporting scientific literature: 
mJ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 1, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02079, Charlotte Soccer Academy, John 
Koslick 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Cabarrus City: Concord 
Center coordinates of site (laUlong in degree decimal format): Latitude & Longitude in Decimal Degrees: 
Universal Transverse Mercator: 
Name of nearest water body: Irish Buft'alo Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: 
Name of watershed or Hydrologic Unit Code (HOC): Yadkin- Pee Dee 
J;g} Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
E2} Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) arc associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: Novemberl, 2013 
lli'J· Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the US." within Rivers and Harbors Act (RHA)jurisdiction (as defined by 33 CFRpart 329) 
in the review area [Required] 

m Waters subject to the ebb and flow of the tide. m Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~ TNWs, including territorial seas 
Ill Wetlands adjacent to TNWs 
f§J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
m_ Non-RPWs that flow directly or indirectly into TNWs 
llEJ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
if Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into 1NWs 
i§ijj Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs m Impoundme~ts of jurisdictional waters 
§l!l Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 70 linear feet: 17 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~]tllJ!li~l\l'~~l!Bf!!!l~~~ 
Elevation of established OHWM (if known): 

1 Boxes checked below shall be supported by completing tltc appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 



2. Non-regulated waters/wetlands (check if applicable): 3 

ElJ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section IJI.A.l and Section lii.D.L only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections Ill.A.l and 2 and Section III.D. I.; otherwise, see Section III.B below. 

1. TNW 
ldentizy 1NW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TN\V 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section Ill.D.2. lfthe aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section IJLB.l for the tributary, Section lll.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section m.c below. 

l. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Co,nditic 
Watershed size: 
Drainage area: 
Average annual 
A vcrage annual snowfalL 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TNW. 
D Tributary flows through f;~~,q~~! tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

3 Supporting documentation is presented in Section IILF. 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West 



apply): 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 

(c) 

Tributary is: 0 Natural 
0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: !1~il:l]it. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 V cgetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability f e.g., highly eroding, sloughing banks]. 
Presence of run/riftle/pool complexes. Explain: 
Tributary geometry: ~(~~~!~l 
Tributary gradient( approximate average slope): % 

Flow: 

0 Concrete 
0Muck 

Explain: 

-. -- """'"':":"' 'T"" 
·rributary provides for: ~J~ffi;JQi.~! 'jii~~l:l]!lf 
Estimate average number of flow events in review area/year: ~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~·£!!l:;!ll~- Characteristics: 

Subsurface flow: ~~~~~:j@~J Explalli findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted dovm, bent, or absent 
D leaf Jitter disturbed or washed away 
0 sediment deposition 

0 
0 
0 
0 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

D water staining 0 abrupt change in 
plant community 

0 other (list): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent ofCWAjurisdiction (check all that 

I!Ji'l. High Tide Line indicated by: 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 
6A natural or man~made discontinuity in the OHVVl\.1 does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHW11 has been removed by development or agricultural practices). Where there is a break in the OHWJ\11hat is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
71bid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish! spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: f:~~:~Wl. Explain: 

Surface flow is: !tl~!t]t1$~ 
Characteristics: 

Subsurface flow: J¥.i~k~~§~. Explain fmdings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by bermfbarrier. Explain: 

Project wetlands 
Project waters 
Flow is from: · 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the l'~~]!j!\!j~floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) "Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if anxL,··:·~~>i~ 
All wetland(s) being considered in the cumulative analysis: .~i{:g~lli§t 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size (in acres) Directly abuts? (Y /N) Size (in acres) 



Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifccycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstrean1 foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TN\Vs. Explain fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributat)' in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fwdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section HI.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~ TNWs: linear feet width (ft), Or, acres. 
IJ Wetlands adjacent to TNWs: acres. 

that flow directly or indirectly into TNWs. 
~~~~f:~~~m~i Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perenniaL 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
arc jurisdictional. Data supporting this conclusion is provided at Section Ill.B. Provide rationale indicating that 

tributary tlo\VS seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
lifl! Tributary waters: linear feet width (ft). 
Eli Other non-wetland waters: acres. 

Identify type(s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it ha._-; a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IJLC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
[8J Tributary waters: linear feet width (ft). 
(2l Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
[Sl Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

@ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

I§i Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
ill Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Sedion III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
IEJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
E3 Demonstrate that impoundment was created from "waters of the U.S.," or 
Jill Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
:!@, Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

fiilll which are or could be used by interstate or foreign travelers for recreational or other purposes. 
EZ1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
ffiSl. which are or could be used for industrial purposes by industries in interstate commerce. 
fill] Interstate isolated waters. Explain: 
ftN Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
fi!2] Tributary waters: linear feet width (ft). 
§I Other non-wetland waters: acres. 

!dentizy type(s) of waters: 
Q] Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 

8See Footnote# 3. 
9 

To complete the analysis refer to the key in Section III.D.6 of the InstruLiional Guidebook. 
10 

Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/El~A Memorandum Regarding CWA Ad Jurisdiction Following 
Rapanos. 



BIT If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

IT;]· Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would_have been regulated based 

solelv on the "Migratory Bird Rule" (:rvrBR). 
ffi] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
bZJ Other: (explain, if not covered above): 

Provide acreage estimates for non~jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
[] Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
[J Lakes/ponds: acres. 
I!] Other non~ wetland waters: acres. List type of aquatic resource: 
mJ Wetlands: acres. 

Provide acreage estimates for non~jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
JTI;l Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
till Lakes/ponds: acres. 
fill Other non~wetland waters: acres. List type of aquatic resource: 
f&21 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
12] Maps, plans, plots or plat submitted by or on behalf of the applicantlconsultant: 
[21 Data sheets prepared/submitted by or on behalf of the applicant! consultant. 

0 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

lli] Data sheets prepared by the Corps: 
Jill' Corps navigable waters' study: 
.ETIJ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

@ U.S. Geological Survey map(s). Cite scale & quad name:NC-Kannapolis. 
ETIJ USDA Natural Resources Conservation Service Soil Survey. Citation: 
@ National wetlands inventory map(s). Cite name: 
1£]] State/Local wetland inventory map(s): 
liB FEMA/FIRM maps: 
_l]fl 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
!81 Photographs: 12] Aerial (Name & Date):UNK. 

or 12] OU1er (Name & Date):UNK. 
@il Previous determination(s). File no. and date of response letter: 
[Q Applicable/supporting case law: 
li£1 Applicable/supporting scientific literature: 
ffi: Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINA TTON (JD): October 30, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02081, Nechol B Thayer 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parishfborough: Iredell City: Mooresville 
Center coordinates of site (lat!Jong in degree decimal format): 
·80.8766 

Latitude & Longitude in Decimal Degrees: 35.5555, 

Universal Transverse Mercator: 
Name of nearest water body: Lake Norman 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): 03050!0! 
_m Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
l§!l Check if other sites (e.g., oilSite mitigation sites, disposal sites, etc ... ) are associated with this action and arc recorded 

on a different JD fonn. 

D. REVIEW PERFORMED ~'OR SITE EVALUATION (CHECK ALL THAT APPLY): 
!@!] Office (Desk) Determination. Date: !0-30-20!3 
~ Field Detem1ination. Date(s): 

SECTION U: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~I~li;'i "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

U@. Waters subject to the ebb and flow of the tide. 
~- Waters are presently used, or have been used in the pa.<>t, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

!@: TNW s, including territorial sCas 
~ Wetlands adjacent to TNWs m Relatively pennanent waters2 (RPWs) that flow directly or indirectly into TNWs 
~ Non-RPWs that flow directly or indirectly into TNWs 
~ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
mg Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
iJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
lllllil Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (:ft) and/or 0.04 acres. 
W ctlands: acres. 

c. Limits (boundaries) of jurisdiction based on: [ll"~til'Jl:}J!ii!j~QB~i~!i 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

I@B Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, 
complete Section Ili.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: Lake Norman. 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD wiiJ require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the .JD 
covers a tributary with adjacent wetlands, complete Section IILB.l for the tributary, Section ULB.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section UI.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area C<mditi<ms: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) }>hysical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TNW. 
D Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Jdenti:fY flow route to TNW5
: 

Tributary stream order, ifknown: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

L Jnipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
A vcragc depth: feet 
Average side slopes: l'~ilij~[i~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

0 Concrete 
0Muck 

D Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
'l'ributary geometry: ~l£lif~'f~ 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: l'l~l!J~\~~ 
Estimate average number of flow events in review area/year: !f~o~~~r! 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: 1\!!;lj}i!\\li!. Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sedin1ent sorting 

D scour 
D multiple observed or predicted How events 

D water staining 0 abrupt change in 
plant community 

D other (Jist): 
0 Discontinuous OHWM.7 Explain: 

lf factors other than the OHW1Vl were used to detennine lateral extent of CW A jurisdiction (check all that 

~ High Tide Line indicated by: ~ 
0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



0 Othel vavironmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~~~~~~~~~· Explain: 

Surface flow is: Jti~?Jkli,'f 
Characteristics: 

Subsurface flow: Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by bcrm!barrier. Explain: 

Project wetlands 
Project waters 
flow is from: · ., 

river miles ifom TNW. 
aerial (straight) miles from TNW. 

Estimate apprO~imate location of wetland as within the f~!f~~~~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain fmdings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: !l!~Ei~]~{ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (Y/N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 



A significant nexus analysis will as~~ '"' the flow characteristics and functions of the tril..~¥.try itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all ofits adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identitied in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support fimctions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream iOodwebs? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence ofsigniilcant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section TILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

]. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
1lS TNWs: linear feet widtl1 (1\). Or. 0.04 acres. 
00 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
'lliil_ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale 

indicating that tributary is perennial: The Lake supports navigation 

Tributaries ofTN\V where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
filltl Tributary waters: linear feet width (ft). 
l1ililf Other non-wetland waters: acres. 

Identify type( s) of waters: 

3. Non-RPWs 8 that flow directly or indirectly into TNWs. 
Water body that is not a TN\\' or an RPW, but flows directly or indirectly into a TNW, and it has a significant 
nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
J!Iltl Tributary waters: linear feet width (ft). 
§'a Other non-wetland waters: acres. 

Identify type(s) of waters: 

8See Footnote# 3. 



4. _Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Jill Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

-- [£] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

J:fQ] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
_Ej Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
(21 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
[}B Demonstrate that impoundment was created from ''waters of the U.S.," or 
~~- Demonstrate that water meets the criteria tOr one of the categories presented above (1-6), or Catawba River is a 

TNW 
liliiJ Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):" 
rm which are or could be used by interstate or foreign travelers for recreational or other purposes. 
lm from which fish or shellfish arc or could be taken and sold in interstate or foreign commerce. 
EZJ which are or could be used for industrial purposes by industries in interstate commerce. 
ffiill: Interstate isolated waters. Explain: 
lililli Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Ellil Tributary waters: linear feet width (:ft). 
ll£D Other nonMwetland waters: acres. 

Identify type(s) of waters: 
_ffi] Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
~ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
m!} Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule"' (MBR). 

flill Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
_ffi] Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memomndum Regarding CWA Ad Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurA. ,ctional waters in the review area, where the sole poL-..,Lial basis of jurisdiction is the 
NtBR factors (i.e., presence of migratory birds, presence of endangered species, usc of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
fi]I Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
§lJ Lakes/ponds: acres. 
'!~H Other non-wetland waters: acres. List type of aquatic resource: 
{j1l Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
jdill Non-wetland waters (i.e., rivers, streams): linear feet, width (fi). 
~£ill Lakes/ponds: acres. 
f2ill Other non-wetland waters: acres. List type of aquatic resource: 
lfJil Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requcstecL appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
E§1 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

nffil Data sheets prepared by the Corps: 
ffiJ Corps navigable waters' study: 
fSj U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HU C maps . 

. l?§J· U.S. Geological Survey map(s). Cite scale & quad namc:NC-Lake Nonnan North. 
fm USDA Natural Resources Conservation Service Soil Survey. Citation: 
_ffilil National wetlands inventory map(s). Cite name: 
r£1 State/Local wetland inventory map(s): 
@' FEMA/FlRM maps: 
)§ 1 00-year Floodplain Elevation is: (National Geodcctic Vertical Datum of 1929) 
!E1 Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
lli]] Previous detennination(s). file no. and date of response letter: m Applicable/supporting case law: 
liT±l Applicable/supporting scientific literature: 
llil.L) Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instmctions provided in Section fV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: f/1' ,E /?_ 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC Countylpmish/bomugh: MECKLENBURG Cit);: CHARLOTTE 
Center coordinates of site (latllong in degree decimal format): Lat. 35.06797"' N., Long. 80.80792"' \V. 

Universal Transverse Mercator: 
Name of nearest wateibody: UT to Fourmile Creek 

Name of nearest Traditional Navigable Water (TNW) into which !he aquatic resource flm:vs: Cata\:vha River 
Name of watershed or Hydrologic Unit Code (HUC): 030501030105 
Q Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
[3 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are reconled on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
0 Office (Desk) Determination. Date: 

)l!!i;..FieldDetennination. Date(s): /Oj:Jyj ;l-Oj J 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DF.TF.RMINATION OF .IUIHSDICTION. 

TI1ere j~~i~,:*Q ''"navigahle waters of the US." within Rivers and Harbors Act (RHA) jurisdktinn (as deftned by 33 CFR part 329) in the 
review area. [Required] 

IE! Waters subject to the ebb and flow of lhe tide. 
8 Waters are presently used, or have been used in the past, or may be susceptible fOr use to transport interstate or foreign commerce. 

Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There ~i::~ ''1-mters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR. part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

0 TNWs, including tetTitorial seas 
[J Wetlands adjacent to TNWs 
131 Relativelypennanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Q Non-RPWs that flow directly or indirectly into TN\Vs 
@ Wetlands directly abutting RPWs that tlow directly or indirectly into TNWs 
[.] Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into lNWs 
EJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
LJ. Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlm1ds 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 100 linear feet 1 width (ft) am1/or acres. 
Wetlands: 0.25 acres. 

c. Limits (boundaries) of ,jmisdiction based on: 1.;9~.';z':t):~U~~·aij:q:U:Jl\~·Mii·ftl 
Elevation of established OHWM (ifknown): 

2. Non~rcgolated waters/wetlands (check if applicable):3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennlned to be not jurisdictional. 
Explain: 

1 Boxes checKed below shall be supported by completing tl1e appropriate sections in Section ITT below. 
2 Fm purposes of this ti.nm, an RPW is defined as a tributmy that is not a TNW and that typically tlows year-mund or has continuous tlow m least "seasonally'' 
(e.g., typically 3 months). 
3 Supporting docllmentation is presented in Section ID.F. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TN\V, complete 
Section Hl.A.t and Section 111.0.1. only; if the aquatic resource is a wetland adjacent to a TN\V, complete Sections Hl.A.l and 2 
and Section HI.D.l.; otherwise, see Section III.'B below. 

1. TNW 
Identity TNW: 

Summat~ze rationale supporting determination: 

2. Wetland adjacent to TNW 
Summatize rationale supp01ting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLAl'!DS {IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any. and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies wm assert jurisdiction over non-navigable tributaries of TNWs where the tributaries arc "relatively permanent 
waters" (RPWs), i.e. tributaries that typically tlow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section Ill.D.2. If the aquatic resource is a wetland directly abutting a tributal)' with perennial flow, 
skip to Section lli.D.4. 

A wetland that is adjacent to but that does not directly .abut an RPW requires a signiticant nexus evaluation. Corps districts and 
F.PA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbod)' has a significant nexus with a TNW.lf the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributai1' and all of its adjacent wetlands is used whether the review area identi:tied in the JD request is 
the n_-ibutary, or its adjacent wetlands, or both. lf the JD covers a tributary with adjacent wetlands, complete Section J.U.B.l for 
the Uihutary, Section lll.B.2 for any onsite wetlands, and Section lli.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section IILC below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: _t!:~~\~iS,i 
Drainage area: :~i.cl((:\i~J 
Average annual ralnfall: inches 
Average annual snowt3.11: inches 

]>hysical Characteristics: 
(a) Relationship with TNW: 

0 Tributmy ilows directly into TNW. 
IZJ Ttibutaty flows through$ tributaries befOre entering TNW. 

Project waters are l~i,iiii(~:6{'~t river miles from TNW. 
Project waters are .~~~'jj:~{t river miles from RPW . 
.Project waters are ~iClf,;·~~~'! aerial (straight) miles from TNW. 
Project waters are ~t~liiLJ'~t aerial (straight) miles liom RPW. 
Project waters cross or serve as state boundat~es. Explain: NO. 

Identify flow route tn TNW5
: UT to Founnile Creek, to McAlpine Creek to Sugar Creek to Catawba River. 

Tributary stream order, if known: 

4 Note that the lnslmctional Guidebook contains additional in±Dnnation reganling swales, ditches, washes, and erosional feature:> generally llild in the arid 
West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which lhen flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: [81 Natural 

0 Artificial (man-made). Explaln: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top ofbank (estimate): 
Average width: 1 feet 
Average depth: 0.2 feel 
Average side slopes: 4<t;:I~i-::gf~a~~~j. 

Primary tributary substrate composition (check all that apply): 
[81 Silts [81 Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: WEAK. 
Tributary geometry: R·~tftij~¢li'.''isff4iglit 
Tributa1y gradient (approximate average slope): 2% 

(c) Flow: 
Tributary provides for: s-~il~.Q~'iil)}GW 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: i,)~_tk}Ji.~f 
Describe flow regime: likely due to supplemental flows from golf course irrigation. 

Other information on duration and volume: 

Smface tlow is: DiS~te~e_'-a~di~~J:if('P¢(1. Charactelistics: 

Subsurface t1ow: ~i-~~:~iS-t. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
[81 Bed and banks 
0 OHWI\16 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil D destruction ofteJTestrial vegetation 
D shelving 0 the presence ofvvrack line 
D vegetation matted down, bent, or absent 0 sediment smting 
D leaflitler dislurbed or washed away D scour 
D sediment deposition 0 multiple observed or predicted flow events 
D water staining 0 abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check ail that apply): 
'12] High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

D oil or scum line along shore objects 0 survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D odrer (list): 

(iii) Chemical Charactclistics: 
Characterize tlibutaty (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc} 

Explain: no flow cunenUyp1·esent. 
Identify specific pollutants, if known: none known. 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural 11ractices). Where there is a break in the OHWM thal is unrelated to the wate:rbody's tlow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Tbid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. d1aracterislics {type, average width): 
!Zl Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn area..;:,. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

{i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Pmperties: 
Wetland size:0.25acres 
Wetland type. Explain:headwater. 
\Vetland quality. Explain:low. likely present due to irrigation from adjacent golf course. 

Project wetlands cross or serve as state boundaries. Explain: 

Smtace tlow is: D:iS_~F~f~ 
Characteristit.:s: 

Subswface flow: Pi:£R·:l}iSl Explain findings: 
D Dye (or other) test performed: 

(c) \Vetland Adiacency Determination with Non-TNW: 
!Z] Directly abutting 
0 Not directly abutting 

D Discrete wet1and hydrulogic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are ~~~{i) river miles from TNW. 

Project waters m:_(;_--,-~T:;; __ ~~-i-~\,{~t~l?h9 __ ~_JI~l~s- from TNW. 
Flow is ftom: '\\'~_(l46_¢-:~ijA;aYtg~b,l.~\~~tif-~. 
Estimate approximate location of wetland as within the :Pf~~~~'i:~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identity speci fie pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Ripatian buffer. Charactetistics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversiiy. Explain findings: 

3. Characteristics uf all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis:} 
Approximately ( 0.25) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? CY IN) Size fin acres) Directly abuts? CY IN) Size (in acres) 

Summarize overall biological, chemical and physical fundions being perfOrmed: 

C. SIGNIFICANT NEXlJS DETERMINATION 

A significant nexus analysis will assess the tlow charaderistics and functions o1' the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they signiticantiJ aft'ect the chemical, physical, and biological integrity 
of a TI\:\V. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW". 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the tlow 
of water in the tributary and its proximity to a TNW, and the functions perfOnned by the tributary and all its adJacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TN'W). Similarly, the fact an adjacent wetland lies Vrithin or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapano.fi Guidance and 
discussed in the .Instructional Guidebook. Factors to consider include, for example: 
• Does the tributaty, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood waters to 

TNWs, or lo reduce the amount of pt)llutants ur flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tnDutary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic caibon that 

support downstream foodwcbs? 
• Does the tributaty, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non~RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itselt~ then go to Section ITT .D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination wlU1 all of its 
adjacent wetlands, then go to Section lU.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not dinctly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section ftLD: 

D. DETERMINATIONS OF JURISDICTIONAL •'JNDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

L TN\Vs and Adjacent \Vetlands. Check all that apply and provide size estimates in review area: 
[] Th\Vs: linear feet width (ft), Or, acres. 
CJ Wetlands adjacent to TNWs: acres. 

2. R_P\Vs that flow directly or indirectiJ into TNWs. 
_Q Tributaries ofTNWs where tributaries typically flow yem-round are jmisdictional. Provide data and rationale indicating that 

tributary is perennial: 
t@ Tributaries ofTNWwhere tributaries have continuous f]ow "seasonally'' (e.g., typically three months each year) are 

jrn:isdictionaL Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tribulary flows 
seasonally: observations. 



Pnwide estimates for jurisdictional waters in the review area (check all that apply): 
181 Tributary waters: 100 linear feetl width (ft). 
E3 Other non~wetlantl waters: acres. 

ldentifytype(s) of waters: 

3. Non-RPWsn that flow directly or indirectly into TN"rs. 
C] Waterbody that is not a TNW or an RPW, but tlows dii"ectly m· indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data suppmting this conclusion is provided at Section TTLC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
_EJ Tributary waters: linear teet width (ft). 
[] Other nun-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow dircctl)' or indirectly into T]\j\Vs. 
[3j Wetlands directly abut RPW and thus m·e jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-nmnd. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that welland is 
directly abutting an RPW: 

:[g'j Wetlands directly abutting an RPWwhere tributaries typically flow "seasonally." Provide data indicating that ttibutary is 
seasonal in Section ITT.B and rationale in Section lli.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: immediately adjacent. 

Provide acreage estimates for jurisdictional wetlands in the review area: 0.25 acres. 

5. Wetlands adjacent to but not directly abutting an RP\\' that -now directly or indirectly into TNWs. 
§ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section lll.C. 

Provide acreage estimates for jurisdktional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that tlow dit"ectly or indirectly into TNWs. 
hJ \.Vetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data s.uppmting this 
conclusion is provided at Section TTT.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the .impoundment of a jurisdictional tributary remains jurisdictionaL 
fJ Demonstrate that .impoundment was created from "\vaters of the U.S.," or 
CJ Demonstrate that water meets the ctitetia for one ofthe categories presented above ( 1-6), or 
Q. Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DES1RUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING Al'\TY 
SUCH WATERS (CHECK ALL THAT APPLY):'" 
5] which are or could be used by interstate or fi.1reign travelers for recreational or other purposes. 
f21 !l·om which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
:{:]I which are or could be used for industrial purposes by industries in interstate commerce. 
:o Interstate isolated waters. Explain: 
l~J Other factors. Explaill: 

Identify water body and summarize rationale supporting determination: 

~See Footnote# 3. 
? To complete the unalysi.s refer tn the key in Section UI.D.6 of the Instmctional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevat-e the action to Corps and ICPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Reglll"ding CWA Act Jurisdiction Following RapaFJos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
[] Tributary waters: linear feet width (it). 
Q Other non-wetland waters: acres. 

ldentify type(s) of waters: 
[J Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
12] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or approp1iate Regional Supplements. 
0. Review area included isolated waters with no substantial nexUs to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
'"Migratory Bird Rule" (MBR). 

LJ Waters do nnt meet the '"Significant Nexu~>" standard, where such a finding is required for jurisdiction. Explain: 
E] Other: (explain, if not covered above): 

Provide acreage estimates for non-jmisdictional waters in the review area, where the sole potential basis ofjurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for inigated agriculture), using best professional 
judgment (check all that apply): 
[l Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
[J Lakes/ponds: acres. 
0' Other non-wetland waters: acres. List lype of aquatic re:-:ource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jmisdictional waters in the review area that do not meet the "Signiticant Nexus" standard, where such 
a finding is required for jmisdiction (check all that apply): 
II] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
LJ Lakes/ponds: acres. 
CJ; Other non-wetland waters: anes. List type of aqualic resource: 
[] Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check an that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
jgj Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
{gJ Data sheets prepared/submitted by or on behalf of the applicanUconsultanl 

0 Office concurs with data sheets/delineation report. 
D Office does nnt concur w.ilb data sheets/delineation report. 

8] Data sheets prepared by the Corps: 
0. Corps navigable waters' study: 
tJ U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

CJ U.S. Geological Survey map(s). Cite scale & quad name: 
{Z]: USDA Natural Resources Conservation Service Soil Survey. Citation: 
[3 National wetlands inventory map(s). Cite name: 
[] State/Local wetland inventory map(s): 
I] FEMA/F!RM maps: 
[] 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
!] Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
QJ Previous determination(s). File no. and date of response letter: 
,[] Applicable/supporting case law: 
[]: Applicable/supporting scientific literature: 
[] Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Anny Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): October 29, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02086, Charles J. Knox 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Iredell City: Mooresville 
Center coordinates of site (lat'long in degree decimal format): 
-80.9402 

Latitude & Longitude in Decimal Degrees: 35.5448, 

Universal Transverse Mercator: 
Name of nearest water body: Lake Norman 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): 03050101 
~ Check if map/diagram of review area and/or potential jurisdictional area.~ is/are available upon request. 
tiLl Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) arc associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: 10-29-2013 
l3jj Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There~~~~~~ "navigable waters of the US." within Rivers and Harbors Act (RHA.) jurisdiction (as defined by 33 CFR part 329) 
in the review area [Required] 

WEt Waters subject to the ebb and flow of the tide. 
ffiEl Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

_1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

ij!f TNWs, including territorial seas 
11§: Wetlands adjacentto TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
m:} Non-RPWs that flow directly or indirectly into TNWs 
iJ: Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
fiE Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
001 Impoundments of jurisdictional waters m Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: linear feet: width (ft.) and/or 0.02 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: !li~!fjJjli!l!§:Jirli'\ll'\il!ii!!ll 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

:~ Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennincd to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sec-tions in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section JII.F. 



The agencies will assert jurisdiction over TNW"s and wetlands adjacent to TNW"s. If the aquatic resource is a TNW, 
complete Section III.A.l and Section m.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section lli.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: Lake Norman. 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNW"s where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW", but has year-round (perennial) flow, skip to Section m.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section ill.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section Ill.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: i1~~JEiSt 
Drainage area: J!fj]Jt~i~l 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with 'IN\V: 

D Tributary flows directly into TNW. 
D Tributary flows through 11fl~R7!ii§i; tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters arc miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to 1N\V5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 

4 
Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 

the arid West. 
5 

Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

C _anipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ~j~~~!. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of runlriffl~!E?.?L.S~lJlPlexes. Explain: 

Explain: 

Tributary geometry: t~~!l[~'t 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: \1~~i6~i 
Estimate average number of flow events in review area/year: lli!!~~jj~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: B]ai!l!iij!j. Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence oflitter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

~: High Tide Line indicated by: ~ 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Charac-teristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to tl1e waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Tbid. 



D OthL_ .Alvironmcntally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow ~elationship with Non-TNW: 
Flow is: ~!~l!;i!ll§!. Explain: 

Surface flow is: l!~g)ft11 
Characteristics: 

Subsurface flow: !E!!r({!~~l~- Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-1NW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from 1NW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the .~!lill1jil[~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, ifknovro: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explllin findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (ifan.:yl~,,-~,-.-c--,~, 
All wetland(s) being considered in the cumulative analysis: ~H;~J~1~J 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size Cin acres) 



A significant nexus analysis will ast. J the flow characteristics and functions of the trih~ _.try itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TN\V. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integtity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IlLD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section Jll.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
J8l TNWs: linear feet width (ft), Or, 0.02 acres. 
Jillil Wetlands adjacent to TNWs: acres. 

2~ RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: The Lake supports navigation 

Tributaries of'INW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
5iil Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identify type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. m Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
~ Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 

8See Footnote# 3. 



4. _Wetlands directly abutting an RPW that flow directly or indirectly into TN\Vs. 
fEil- Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
- -- ~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Iii Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN\Vs. 
fiSl Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
EB! Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impotmdment of a jurisdictional tributary remains jurisdictional. 
ffiTil Demonstrate that impotmdment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or Catawba River is a 

TNW 
fiJI Demonstrate that water is isolated with a nexus to conunercc (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE. 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

fm which are or could be used by interstate or foreign travelers for recreational or other purposes. 
Jiliiil from which fish or shellfish arc or could be taken and sold in interstate or foreign commerce. 
~ which are or could be used for industrial purposes by industries in interstate commerce. 
Ilia Interstate isolated waters. Explain: 
1!111 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Jl1ll Tributary waters: linear feet width (ft). 
mJ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
filill Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS. INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
LlliJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
IJ!m Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule"' (MBR). 

lilitJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
if Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section TII.D.6 of the fustructional Guidebook. 
111 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jut~ _.,ctional waters in the review area, where the sole poo_,,rial basis of jurisdiction is the 
.MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for inigated agriculture), using 
best professional judgment (check all that apply): 
mJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~ Lakes/ponds: acres. 
JlliN Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
Hm- Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~kill. Lakes/ponds: acres. 
Ia Other non-wetland waters: acres. List type of aquatic resource: m Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
w~ere checked and requested, appropriately reference sources below): 
ii Maps,_ plans, plots or plat submitted by or on behalf of the applicanUconsuliant: 
lifl Data sheets prepared/submitted by or on behalf of the applicanUconsultant. 

D Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

l§il Data shee!s prepared by the Corps: 
~ Corps navigable waters' study: 
m;· U.S. Geological Survey Hydrologic Atlas: 

0 USGS NI!D data. 
0 USGS 8 and 12 digit ffiJC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Lake Norman North. 
l3- USDA Natural Resources Conservation Service Soil Survey. Citation: 
Eiil National wetlands inventory map(s). Cite name: 
Jillli State/l.ocal wetland inventory map(s): 
ll3]( FEMA/FIRM maps: 
fil!!1 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
ll3]! Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
ffiill Previous determination(s). File no. and date of response letter: 
l§il Applicable/supporting case law: 
Hill Applicable/supporting scientific literature: 
001 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 10/16/2013 

B. DISTRICT OFFICE. FILE NAME. AND NUMBER: Town of Beech Monntain · UT to Buckeye CreekJD, Asheville 
Regulatory Field office, Wilmington District t, e _ S ~ • () 0 I~- () ~ O~ 7 
C. PROJECT LOCATION AND BACKGROUND INFORMATION: 

State: NC County/parish/borough: Watauga County City: Beech Mountain 
Center coordinates of site (!at/long in degree decimal format): Lat. 36.219311 o I. Long .. 81.90504r 

Universal Transverse Mercator: 
Name of nearest waterbody: UT to Buckeye Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Watauga River 
Name of watershed or Hydrologic Unit Code (HUC): Watauga River Basin 
:II Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
ll'l Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
I! Office (Desk) Determination. Date: 
liii!l Field Determination. Date(s): 1- .l~-rs 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

II Waters subject to the ebb and flow of the tide. 
i1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "'waters of the U.S."" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

lilJ TNWs, including territorial seas 
ill Wetlands adjacent to TNWs 

I 
Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to but not directly abutting RPWs that flow dire<-ily or indirectly into TNWs 

1IJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
111 Impoundments of jurisdictional waters 
II Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: Stream linear feet: 652 --3 width (ft) and/or acres. 
Wetlands: 412 square feet acres. 

c. Limits (boundaries) of jurisdiction based on:-~~ 
Elevation of established OHWM (if known): Unknown. 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lli below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section Hl.F. 



Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non~navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year~round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is uot a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section lli.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: ~~~ 
Drainage area: ~ 
Average annual rainfall: 
Average annual snowfall: 

inches 
inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through IIIIIJi tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: NO. 

Identify flow route to TNW5
: from . 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: !liji111. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffleLE:2~} ,~2~plexes. Explain: 
Tributary geometry: lllllll:m! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: 111111 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: l!llil!tJIII 
Describe flow regime: Perennial . 

Other information on duration and volume: 

Surface flow is: l!lli!I!J. Characteristics: 

Subsurface flow: F"~,D. Explain findings: NA. 
D Dye (or other) test performed: NA. 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank ~ the presence of litter and debris 
D changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away 0 scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
II High Tide Line indicated by: II Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
71bid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain:. 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General filow Relationship with Non-TNW: 
Flow is: ll!.l§t!BI. Explain: . 

Surface flow is: l!illilll 
Characteristics: 

Subsurface flow: RUB~!. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: Water table flow. 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from 1NW. 

of wetland as within the l!lllllll!mfloodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetlaud supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if a'f!y) 
All wetland(s) being considered in the cumulative analysis: I 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size Cin acres) Directly abuts? CY/N) Size On acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus fmdings for non~RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings fOr non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
mJ TNWs: linear feet 0 width (ft), Or, acres. 
Jii Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
mml Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
--~ tributary is perennial: OHWM. 5fiea-n lilt~ GIJ.i ~ 1='-1\-e~ 1 VlUJ( ~;-lS 1 ~ b(-~ l.f~ w( i:>l<.l ~ 
il!i Tributaries of TNW where tributaries have continuous flow "seasonally'' (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section Ill. B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
Jm Tributary waters: linear feet 652~ 3 width (ft). 
IJ Other non~wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
1!!1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

1NW is jurisdictionaL Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
mil Tributary waters: linear feet width (ft). 
Ill Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
Hi _Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

fi Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: Soils, Hydrology, and Vegetation. 

Wetlands directly abutting an RP\V where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: 1 acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
IJI Wetlands that do not diTectly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. .Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
II Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

whh similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments ofjurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
1m Demonstrate that impoundment was created from "waters of the U.S.," or 
II Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
fJi Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA·STATE] WATERS, INCLUDING ISOLATED WETlANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

1!1 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
lllliJ. from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
llii which are or could be used for industrial purposes by industries in interstate commerce. 
maJ Interstate isolated waters. Explain: . 
i) Other factors. Explain: . 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
1
q Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 

review consistent with the process described in the Corps/EPA Memorandum Regarding CWAActJurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 

II Tributary waters: linear feet width (ft). 
··w~ Other non-wetland waters: acres. 

Identify type(s) of waters: 
II Wetlands:.acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
II If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 
fli Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
:II Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 

I
. dgment (check all that apply): 

Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Lakes/ponds: acres. 
Other non-wetland waters: acres. List type of aquatic resource: 

g Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 

II Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Lakes/ponds: acres. 

II Other non-wetland waters: acres. List type of aquatic resource: 
IJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply~ checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
Jm!l Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
II Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

II Data sheets prepared by the Corps: 
' Corps navigable waters' study: 

!i!l U.S. Geological Survey Hydrologic Atlas: 
0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

Ill U.S. Geological Survey map(s). Cite scale & quad name:1;24,000 Beech Mountain. 
11 USDA Natural Resources Conservation Service Soil Survey. Citation: Watauga County Soil Survey. 
UJ National wetlands inventory map(s). Cite name: 

I State/Local wetland inventory map(s): 
• FEMAJFIRM maps: 
' 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 

!i!l Photographs: [gj Aerial (Name & Date):2011,Watauga county GIS. 
or D Other (Name & Date): 

II Previous determination(s). File no. and date of response letter: 

I Applicable/supporting case law: 
, Applicable/supporting scientific literature: 
· Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURlSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 4, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02136, U.S. Forest Service I Attn.: Kristin 
Bail 

C. PRO.JECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon City: Topton 
Center coordinates of site (!at/long in degree decimal format): 
83.6767439 w 

Latitude & Longitude in Decimal Degrees: 35.2726405 N, 

Universall'ransverse Mercator: 
Name of nearest waterbody: Nantahala River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nantahala River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee River (060 1 0202) 
tgl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. m Check if other sites (e.g., offsite mitigation sites, dispOsal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
J8l Office (Desk) Determination. Date: November 4, 2013 
1§1 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF .JURISDICTION. 

There "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (a') defined by 33 CFR part 329) 
in the review area. fRequired] 

® Waters subject to the ebb and flow of the tide. 
(ill" Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA)jurisdiction (as defined by 33 CFR part 328) in the review area. [Requiredj 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

(@ 'JNWs, including territorial seas 
fm Wetlands adjacent to TNWs 
~ Relatively permanent \Vaters2 (RPWs) that flow directly or indirectly into lNWs 
IJS1 Non-RPWs that flow directly or indirectly into TNWs m Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
@lJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Jill~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
tlB.iJ' Impoundments of jurisdictional waters 
f;£il Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 450 linear feet: 30 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~mJ?J!!J1~~J!~j~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

{j] Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section m below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year -round or has continuous flow at least 
"sea<;ona\ly" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section ill .F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section IJI.A.l and Section Ili.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

I. TNW 
Identify TNW: Nantahala River 

Summarize rationale supporting determination: Large watershed, waterway can and has and does support navigation of 
non-motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section JII.D.2. lfthe aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section llLD.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. Jfthe JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section UI.B.2 for any onsite 
wetlands, and Section IU.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual 
A vcragc annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through rtf~}@ tributaries before entering TNW. 

l~roject waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through t11c review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Manipulated (man~altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: ):l~~ll;:!;i!lll. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

D Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of runJriffle/pool __ C_(lmplexes. Explain: 
Tributary geometry: lfn~llli!Ji~ 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 

~:~~~:~::;:~dee~=~~~~!! events in review area/year: )ll!(~f12fS1 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~~~l:!J:~i. Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence oflitter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OH\V1vC Explain: 

If factors other than the OHWM were used to detennine lateral extent of CWAjurisdiction (check all that 

D High Tide Line indicated by: m 
-D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Cha.-acteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fishispawn areas. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !IJ~~\Jj~t. Explain: 

Surface flow is: ~~~!i~J~! 
Characteristics: 

Subsurface flow: Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by bermJbarrier. Explain: 

(d) 
river miles from TN\V. 

, aerial (straight) miles [Tom TNW. 

of wetland as within the )JJ~J!?!~i floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identif)' specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn area.<>. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain Jindings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis:~~{~~!~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size Cin acres) Directly abuts? CY/N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size Cin acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physica~ 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 



combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TN\V, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyclc support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section ULD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
lim TNWs: 450 linear feet 30 width (ft), Or, acres. 
E[{ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
iE1 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 

Tributaries ofTNW where tributaries have continuous ±low "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is proVided at Section lll.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
fill Tributary waters: linear feet width (ft). 
fQUI Other non-wetland waters: acres. 

Idcntizy type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ Waterbody that is not a TNW or an RPW, but 'flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
® Tributary waters: linear feet width (ft). 
I§] Other non-wetland waters: acres. 

Identizy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
tillR Wetlands directly abut RPW and thus ar~ jurisdictional as adjacent wetlands. 

_UBI_ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 

8Sce Footnote# 3. 



directly abutting an RPW: 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally.'' Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section ITLC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
mJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

_As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
g} Demonstrate that impoundment was created from "waters of the U.S.," or 
[21 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
§_ Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLA TED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

J!l8 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
EEl from which Jish or shellfish are or could be taken and sold in interstate or foreign commerce. 
§TI which are or could be used for industrial purposes by industries in interstate commerce. 
E] Interstate isolated waters. Explain: 
llffil Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
JEfl Tributary waters: linear feet width (ft). 
~; Other non~wetland waters: acres. 

Identify type(s) of waters: 
~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Ellil If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
E! Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

~ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
fm Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MER factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
lEJ Non~wetland waters (i.e., rivers, streams): linear feet width (ft). 
mill] Lakes/ponds: acres. 
~- Other non-wetland waters: acres. List type of aquatic resource: 
f31J Wetlands: acres. 

Provide acreage estimates for nonMjurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review c.onsistentwith the process described in the Corps/EPA Memorandum Regarding CWAAd Jurisdidion Following 
Rapanos. 



(IJ Non-wetland waters (i.e., rivers, streams): linear feet, \Vidth (ft). 
[TIJ Lakes/ponds: acres. 
(iii] Other non-wetland waters: acres. List type of aquatic resource: 
Bill Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant' consultant: 
fa Data sheets prepared/submitted by or on behalf of the applicantlconsultant. 

D Office concurs with data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 

[ill Data sheets prepared by the Corps: 
Fill} Corps navigable waters' study: 
Ell U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D lJSGS 8 and 12 digit InJC maps. 

[g)- U.S. Geological Survey map(s). Cite scale & quad name: Hewitt. 
[¥1 USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County. NC. 
[TIJ' National wetlands inventory map(s). Cite name: 
ffiTI1 State/Local wetland inventory map(s): 
D FEMAIFIRM maps: 
@ 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
[] Previous determination(s). File no. and date of response letter: 
EO Applicable/supporting case law: 
[ill Applicable/supporting scientific literature: 
ffJ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV ofthe JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 6, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02139, Clayton and Margaret 
Grady 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Cherokee City: Murphy 
Center coordinates of site (lat!long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.020692 N, 
84.127371 w 
Universal Transverse Mercator: 
Name of nearest watcrbody: Nottcly River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nottely River 
Name of watershed or Hydrologic Unit Code (l!UC): Hiwassee (06020002) 
_m Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
EEJ Check if other sites (e.g., oftSitc mitigation sites, disposal sites, etc ... ) arc associated with this action and arc recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~- Office (Desk) Determination. Date: November 6, 2013 
ffi] Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CPR part 329) 
in the review area. [Required] 

Ia_ Waters subject to the ebb and flow of the tide. 
ffj Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~ TNWs, including territorial seas 
E) Wetlands adjacent to TNWs 
IT] Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
till Non-RPWs that flow directly or indirectly into TNWs 
m;1 Wetlands directly abutting RPW s that flow directly or indirectly into TN W s 
ffiJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
@ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
l§fl Impoundments of jurisdictional waters 
fiill Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 200 linear feet: 75 width (fl:) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~'§~i1lJ1[fi~m!!l!l~!~~~ 
Elevation of established OHWM (if known): 

2. _Non-regulated-waters/wetlands (check if applicable): 3 

WJ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section ill. F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section lll.D.l. only; if the aquatic resource is a wetland adjacent to a TN\V, complete 
Sections lll.A.l and 2 and Section Ill.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: Nottley River. 

Summarize rationale supporting determination: Very large watershed, waterway can, does, and has historically 
supported small non-motorized boat navigation. 

2. Wetland adjacent to TN\V 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section Ill.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section Ili.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of Jaw. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both.lfthe JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section Ill.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: t(J~l<J~~fl~ 
Drainage area: _@t~~~~~t 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through~~£~~! tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are miles from RPW. 
Project waters are (straight) miles from TNW. 
Project waters are (straight) miles from RYW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Artificial (man~made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: __ fee~. 
Average side slopes: ;gl~Ji:ifii!~l 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool C()mplexes. Explain: 
Tributary geometry: ~i~-!fl~_if 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: Pi~~;~~~ 
Estimate average number of flo~ events in review area/year: J?'~~k]!_ltlfi:j 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: ~~~'![~~!- Characteristics: 

Subsurface flow: jgi~i5!_ij)~). Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

0 water staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

D High Tide Line indicated by: D Mean High Water Mark indicated by: 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

D survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 

6A natural or man~made discontinuity in the OHVVM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHW:M has been removed by development or agricultural practices). V/here there is a break in the OH\VM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break 
7Ibid. 



0 fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TN\V: 
Flow is: lli!l1!1!b~l Explain: 

Surface flow is: ~li~l~i!~~ 
Characteristics: 

Subsurface flow: ~!~~~f. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the Jl!<~j#jjijfloodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil iilm on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if a~Xl,~'"'"~"'"'r~ 
All wetland(s) being considered in the cumulative analysis: ~~~~~'{ij 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the follm.ving: 

Directly abuts? (YIN) Size (in acres) Directly abuts? CY /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 



combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a "INW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyclc support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing yormg for species that arc present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section UJ.D: 

D. DETERMINA TJONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
lEI TNWs: 200 linear feet 75 width (ft). Or. acres. 
GJ. Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
[31 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale 

indicating that tributary is perennial: 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
arc jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
ffiTI Tributary waters: linear feet width (ft). 
[} Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
EJ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
(ill- Tributary waters: linear feet width (ft). 
1]1 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
f£1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

m'J Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

fl!!N Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IJLB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. W_etlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
@ Wetlands that do not directly abut an RPW_, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictionaL 
Data supporting this conclusion is provided at Section Ill. C. 

Provide acreage e::,iimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section llJ.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
llillJ Demonstrate that impoundment was created from "waters of the U.S.," or 
_!ill Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
)]_ Demonstrate that water is isolated with a nexus to conm1crce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

fiEI which arc or could be used by interstate or foreign travelers for recreational or other purposes. 
[i3J fiom which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
iillii which are or could be used for industrial purposes by industries in interstate commerce. 
ElJ Interstate isolated waters. Explain: 
ffi] Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
flil Tributary waters: linear feet width (:ft). 
EJ Other non-wetland waters: acres. 

Identify type( s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
_lfilli If potential wetlands were assessed within the review area, these areas did not meet the critelia in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or fOreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

till Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
fjiD Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
mJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
@ Lakes/ponds: acres. 
fillill: Other non-wetland waters: acres. List type of aquatic resource: 
flEill: Wetlands: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
EN Non-wetland waters (i.e., rivers, streams): linear feet, width (fi). 
ffiJ Lakes/ponds: acres. 
6J Other non-wetland waters: acres. List type of aquatic resource: 
f2ill Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case iile and, 
\Vherc checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicanUconsul1ant: 
Iill1J Data sheets prepared/submitted by or on behalf of the applicanUconsultant. 

0 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

6{ Data sheets prepared by the Corps: 
[;] Corps navigable waters' study: 
I]] U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[lB1 U.S. Geological Survey map(s). Cite scale & quad name: Persimmon Creek. 
f2l USDA Natural Resources Conservation Service Soil Survey. Citation: Cherokee County, NC. 
EJ National wetlands inventory map(s). Cite name: 
~ill] State/Local wetland inventory map(s): 
{ffiJ FEMAJFIRM maps: 
[] 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
flJJ Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
ffiill Previous detcnnination(s). File no. and date of response letter: 
l§g Applicable/supporting case law: 
18 Applicable/supporting scientific literature: 
[Z] Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURlSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV ofthc JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 6, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW·RG·A, 2013-02141, William and Sammie 
Garnett 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Cherokee City: Murphy 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.016565 N, 
84.130475 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Nottely River 
Name of nearest Traditional Navigable Water (1NW) into which the aquatic reSource flows: Nottely River 
Name of watershed or Hydrologic Unit Code (HUC): Hiwassee (06020002) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
f2fl Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EV ALVA TION (CHECK ALL THAT APPLY): 
IE] Office (Desk) Determination. Date: November 6, 2013 
mE!, Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~~ifl~ "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

fflm Waters subject to the ebb and flow of the tide. 
1§1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~ill" TNWs, including territorial seas 
C§ Wetlands adjacent to TNWs 
lg} Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
I£N Non-RPWs that flow directly or indirectly into TNWs 
lE2} Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
ffifl Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
fJU Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
.01: Impoundments of jurisdictional waters 
Ifill. Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 175 linear feet: 75 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: '!f~!!!lJ~ji\jj~ZI!~!~!l~~J 
Elevation of established OHWM (iflmown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

~ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
1 For purposes of this fonn, an RPW is defined as a tributary that is not a TNVI and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section ID.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section lll.B below. 

I. TNW 
Identify TNW: Nottely River. 

Summarize rationale supporting determination: : Very large watershed, waterway can, does, and has historically 
supported small non-motorized boat navigation. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section IIJ.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section lll.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus betvveen a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an Rl'W, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section UI.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section UI.B.3 for all wetlands adjacent to that tributary, both on site and offsite. The determination 
whether a significant nexus exists is determined in Section llJ.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainthll: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into ·TNW. 
0 Tributary flows tbroughR1f£JAijJ~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, iflmown: 

(b) General Tributary Characteristics (check all that apply): 
Tributary-is: 0 Natural 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width> feet 
Average depth: feet 
Average side slopes: i!ij~J[~!-

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stdbility [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: R~~Rl!mf 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: g!k~~~~J 
Estimate average number of flow events in review area/year: j!~S!!1~i\il 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: "l!lisfti!S!!;!. Characteristics: 

Subsurface flow: ;f!A~~1~¥~. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted do'Wll, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
D multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

D other (list): 
0 Discontinuous OHWM. 7 Explain: 

If factors other than the OH\VI\.1 were used to determine lateral extent of CW A jurisdiction (check all that 

lJli High Tide Line indicated by: .llff 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, iflmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 

6 A natural or man-made discontinuity in the OH\VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic!wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !i'.t~.fi!llim. Explain: 

Surface flow is: ~!!!JJ~~ 
Characteristics: 

Subsurface flow: fi£~JJ!l{~j. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination \Vi til Non-TN\V: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the !\l~l!l.ilt!§~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explaill findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if a":;rL~~,'-"''"' 
.All wctland(s) being considered in the cumulative analysis: Jr~~~~§'!l 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y/N) Size (in acres) Directly abuts? CY IN) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine ifthey significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 



combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Signiticant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL ~·JNDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

L TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
lii!ll. TNWs: 175 linear feet 75 width (ft), Or, acres. 
~Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
Jill!] Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. P-rovide data and rationale 

indicating that tributary is perennial: 

~ Tributaries ofTNW where tributaries have continuous flow "sea..'>onally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
11±'1 Tributary waters: linear feet width (ft). 
Hill Other non-wetland waters: acres. 

Identify typc(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
t;IDI Waterbody that is not a 1NW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
f1±l Tributary waters: linear feet widtl1 (ft). 
fi2li Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
GJji Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

1m Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 

8Scc Footnote# 3. 



directly abutting an RPW: 

lla Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section ULD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictionaL 
Data supporting this conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc 
, .. ~ adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 

Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
fElil Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that \Vater meets the criteria for one of the categories presented above (1-6), or 
:llffi] Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLA TED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, TH 1': USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

~ which arc or could be used by interstate or foreign travelers for recreational or other purposes. 
(Ifj from which fish or shellfish arc or could be taken and sold in interstate or foreign commerce. 
Elill] which are or could be used for industrial purposes by industries in interstate commerce. 
1§Z} Interstate isolated waters. Explain: 
,~. Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Ell£1 Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type( s) of waters: 
Jili Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
"fiDB If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
fil.3 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

FER Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Ji1l Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potentia] basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for in·igated agriculture), using 
best professional judgment (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~ Lakes/ponds: acres. 
{llij Other non-wetland waters: acres. List type of aquatic resource: 
Eli) Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in tl1e review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook 
HI Prior to asserting or declining CW A jurisdiction based solely on this catt.-gory, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



lliJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
(ill;]' Lakes/ponds: acres. 
I1!E Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
f2J Maps, plans, plots or plat submitted by or on behalf of the applicant! consultant: 
flil!ll Data sheets prepared/submitted by or on behalf of the applicant! consultant. 

D Office concurs vvith data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

fill Data sheets prepared by the Corps: 
ri@' Corps navigable waters' study: 
mJ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Persimmon Creek. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Cherokee County, NC. 
tijl National wetlands inventory map(s). Cite name: 
[llif State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
mill' 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
@ Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
1@1 Previous determination(s). File no. and date of response letter: 
fll±] Applicable/supporting case law: 
mill Applicable/supporting scientific literature: 
_[ill Other infonnation (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMmATJON FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 6, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02142, William Woodward and Sue 
Foreman 

C. PROJECT LOCATION AND BACKGROUND INl'ORMATION: 
State: NC County/parish/borough: Cherokee City: Murphy 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 3 5.0 I 6187 N, 
84.130926 w 
Universal Transverse Mercator: 
Name of nearest watcrbody: Nottely River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nottely River 
Name of watershed or Hydrologic Unit Code (HUC): Hiwassee (06020002) 
(@- Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. m Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and arc recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: November 6, 2013 
film Field Determination. Date(s): 

SECTION IT: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF .JURISDICTION. 

There i!~ifl~ "navigable waters of the US." ·within Rivers and Harbors Act (RHA..)jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

fill]_ Waters subject to the ebb and flow of the tide. 
H[J Waters are presently used, or have been used in the past, or may be susceptible for usc to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [J?equired] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

msf TNWs, including territorial seas 
ill_ Wetlands adjacent to TNWs 
@] Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
JB:IT Non-RPWs that flow directly or indirectly into TNWs 
I§ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
l]il Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
tliEl We1lands adjacent to non-RPWs that t1ow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
l¥j} Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1751inear feet: 75 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits {boundaries) of jurisdiction based on: ~~~l>i!§f!ll~t~ij!]~iJl'WI! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

Elf~ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined a<> a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section IILD.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section IIJ.D.l.; otherwise, see Section rn.B below. 

I. TNW 
Identify TNW: Nottley River. 

Summarize rationale supporting determination: Very large watershed, waterway can, does, and has historically 
supported small non-motorized boat navigation. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section IU.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and li.:PA regions will include in the record any available information that documents the existence of a 
significant nexUs between a relatively permanent tributary that is not perennial (and its adjacent wetla101dS if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbodl is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section ID.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section Jll.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section Ill.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area LonnlltiO,ns: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into .TNW. 
D Tributary flows through Ittp!fl[i~ tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are river miles from RPW. 
Project waters.are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve a...;; state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: _fe~t 

Average side slopes: ~_s!{:it#}~-

Primary tributary substrate composition (check all that apply): 
0 Silts D Sands 
0 Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool ___ c~:~mplexes. Explain: 
Tributary geometry: f;~~~~~t 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Ifi~ffi~i§! 

0 Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: f'Ji~filill;\!!Ji 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~~Ri~~'(. Characteristics: 

Subsurface flow: 0Cil£~00JJ.~- Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM" (cheek all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted do\Vll, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

0 water staining D abrupt change in 
plant community 

D other (list): 
0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

11[1 High Tide Line indicated by: ll1I Mean High Water Mark indicated by: 
D oil or scum line along shore objects 
D fme shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

D survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: !]ii_l!l!illi![l 
Characteristics: 

Subsurface flow: Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connecti-on. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

miles from TNW. 
aerial (straight) miles from INW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Rjparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if an~l,,,,,,:r; ,,,, 
All wetland(s) being considered in the cumulative analysis: :jii~-1[~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size Cin acres) 

A significant nexus analysis will assess the flow characteristics and functions oftbe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TN\V. For each of the following situations, a significant nexus exists ifthe tributary, in 



combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
.~ TNWs: 175linear feet 75 width (ft), Or, acres. 
-illJ Wetlands adjacent to TN\Vs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries· typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
[iB Tributary waters: linear feet width (ft). 
Di Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
:flill_ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
[lB Tributary waters: linear leet width (ft). 
H12l Other non-wetland waters: acres. 

Identizy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
:[iiilif Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary is perennial in Section'IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

.lflm Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section lll.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN\Vs. 
fl: Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN\Vs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that imp<Jundment was created from "waters of the U.S.," or 
~- Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
,II Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

~ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
EB] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
_Ell which arc or could be used for industrial purposes by industries in interstate commerce. 
Jillil Interstate isolated waters. Explain: 
Jillll Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
ll Tributary waters: linear feet width (ft). 
flill} Other non-wetland waters: acres. 

Identify type(s) of waters: 
lilliJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
_Irntl If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
0 Prior to the Jan 2001 Supreme Court decision in ''SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
HmJ' Waters do not meet the "Significant Nexus" ::.iandard, where such a finding is required for jurisdiction. Explain: 
I!HD, Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
e;l Lakes/ponds: acres. 
@ Other non-wetland waters: acres. List type of aquatic resource: 
Wtl_ Wetlands: acres. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estima\eS for non~jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
Uilll Non~wetland waters (i.e., rivers, streams): linear feet, width (ft). m Lakes/ponds: acres. 
EfuJ Other non-wetland waters: acres. List type of aquatic resource: 
~Sill Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
lBiJ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
Eiill Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 

fillii Data sheets prepared by the Corps: 
12!I1 Corps navigable waters' study: 
l0]l U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

@ U.S. Geological Survey map(s). Cite scale & quad name: Persimmon Creek. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Cherokee County, NC. 
BIJ' National wetlands inventory map(s). Cite name: 

! .. : ... ·.: ... · State/Local wetland inventory map(s): 
"" FEMNFIRM maps: 
Eilll. 1 00-ycar Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
llti} Previous determination(s). File no. and date of response letter: 
miff Applicable/supporting case law: 
I]] Applicable/supporting scientific literature: 
lli] Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 1, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02147, Daniel Cabe, NCWRC 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located on The Broad 
river North of the intersection ofHwy 74 and Coxe Rd. in Rutherford County near Rutherford, NC 

State: NC County/parish/borough: Rutherford City: Creedmoor 
Center coordinates of site (fat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.29252N-
81.99114 
Universal Transverse Mercator: 
Name of nearest water body: Broad River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: New River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Broad NC-SC 3050105 
~;Till Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
fill]' Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and arc recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
tl9 Office (Desk) Determination. Date: 
§ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

lbere "navigable waters of the U.S." within Rivers and Harbors Act (REA) jurisdiction (as defined by 33 CFRpart 329) in 
the review area. [Required] 

g} Waters subject to the ebb and flow of the tide. 
§: Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

1§§1 1NW s, including territorial seas 
tmJ Wetlands adjacent to TNWs 
1m_ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
~ Non-RPWs that flow directly or indirectly into TNWs 
mD. Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
llif Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Ifujj Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Iffi Impoundments of jurisdictional waters 
IflEI Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 39Jinear feet: 78 width (:ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~1~ifj~~~!>J\~!Js~Am1 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

EillJ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year -round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section ill.D.L only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections lll.A.l and 2 and Section III.D.l.; otherwise, see Section lli.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNW"s where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. Ifthe aquatic resource is not a 
TNW", but has year-round (perennial) flow, skip to Section IU.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a .JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section lll.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section JU.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 

br:~~:::~~~~: lli~~~~~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TN\V. 
D Tributary flows through ~j~(Ui~ tributaries before entering 1NW. 

Project waters are miles from TNW. 
Project waters are from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

4 
Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 

the arid West. 
5 

Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: Jf:~~J~lfi~J. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 V cgetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool. ~~r,nplexes. Explain: 
Tributary geometry: ll\<fi!:"!l!;j!! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: g.A~Jit~~~ 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: ;t!:(~k~~j 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ~}i!l'ii~fl~- Characteristics: 

Subsurface flow: ~!S"Kl~~~l Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OUWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted ilow events 

0 water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWJvf were used to determine lateral extent of CWAjurisdiction (check all that 

§} High Tide Line indicated by: lli1] 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
D physical markings/characterb'tics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 

6A natural or man-made discontinuity in the 01-IWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators ofilow above 
and below the break. 
7lbid. 



D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~l~Rlrlt~!. Explain: 

Surface flow is: !f!!i~~{i!! 
Characteristics: 

Subsurface flow: ltlf,~~!~l Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

D Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the )!~6)t;E,IJ~floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of aJI wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: [f~~j-ijf~ 
Approximately ( ) acres in total arc being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (Y JN) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TN\V). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with it.'l adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a 'lNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support hmctions 

for fish and other species, such as feeding, nesting, spawillng, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section JILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TN\Vs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section HLD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
·l!!!l!. TNWs: 39linear feet78width (ft), Or, acres. 
~Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
Iii Tributary waters: linear feet width (ft). 
f!]_ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs 8 that flow directly or indirectly into TN\Vs. 
Dl3J_ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
f]j Tributary waters: linear feet width (ft). 
IID!i Other non-wetland waters: acres. 

Identify type(s) of waters: 

8See Footnote# 3. 



4. _Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~!ill Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[ill. Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

6ill} Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
fi£:1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisidictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Rill Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisdictionaL 
Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdidional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
{B1I Demonstrate that impoundment was created from "waters of the U.S.," or 
Jm Demonstrate that water meets the criteria for one of the categories presented above (l-6), or 
Iilll] Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y): 10 

Bi} which are or could be used by interstate or foreign travelers for recreational or other purposes. 
[8 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
'14§1 which are or could be used for industrial purposes by industries in interstate commerce. 
USl]- Interstate isolated waters. Explain: 
8] Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
rnzi Tributary waters: linear feet width (ft). 
Em], Other non-wetland waters: acres. 

Identizy type(s) of waters: 
~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
ffif If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
ill Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

llZill. Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: m- Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the fustructional Guidebook 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
l\ffiR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
.Ei Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
IlillTII Lakes/ponds: acres. 
l[J] Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus'' standard, 
where such a finding is required for jurisdiction (check all that apply): 
f§l Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~ Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
m- Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant: 
[8] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

~ Office concurs with data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 

EN! Data sheets prepared by the Corps: 
fi@] Corps navigable waters' study: 
lli2) U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad namc:NC-rutherfordton South. 
~.•.J .• :.t.'c. USDA Natural Resources Conservation Service Soil Survey. Citation: 
E1 National wetlands inventory map(s). Cite name: 
~ State/Local wetland inventory map(s): 
ffi[! FEMAIFJRM maps: 
EJ 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
C!!J Photographs: !SJ Aerial (Name & Date):unk 

or D Other (Name & Date): 
{[} Previous detennination(s). File no. and date of response Jetter: 
IW; Applicable/supporting case law: 
_fEU Applicable/supporting scientific literature: 
lili!;J Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

Tl1is form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): November 26, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-02207, Mark Wells 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Lincoln City: Denver 
Center coordinates of site (laUlong in degree decimal fonnat): 
80.981176 w 

Latitude & Longitude in Decimal Degrees: 35.516256 N, 

Universal Transverse Mercator: 
Name of nearest water body: UT to Burton Creek (Lake Norman) 
Name of nearest Traditional Navigable Water (TN\V) into which the aquatic resource flows: Lake Norman 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba (03050 101) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
oog Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Jgl Office (Desk) Determination. Date: November 26, 2013 
!l)l!l Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~~t}i~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the_review area. [Required] 

1]]1 Waters subject to the ebb and flow of the tide. 
(ID Waters are presently used, or have been used in the past, or may be susceptible for use to transport 'interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US.'' within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

[§ TNW s, including territorial seas 
!l)l!l Wetlands adjacent to TNWs 
mil Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Jml Non-RPWs that flow directly or indirectly into TNWs 
lilU Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
flilll Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into 1NWs 
llllif: Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
12m- Impoundments of jurisdictional waters 
1@1 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or) 0.44 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: lli*!lli.tjj]ji~~g~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

:mEl Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IU.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section m.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

L TNW 
IdentifY TNW: UT to Burton Creek (Lake Norman). 
Summarize rationale supporting determination: Large watershed, waterway can and has and does support 

navigation of non-motorized and motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether .or not the standards for jurisdiction established under Rapano.s have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have Continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Sectio~ ill.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the t.ributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the .JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 

D Tributary flows directly into TNW. 
D Tributary flows through ~i[G'#1!~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RJJW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

+Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
A veragc width: feet 
Average depth: feet 
Average side slopes: '!l!icl!g~ill\. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

D Concrete 
0Muck 

0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of runJriftle/poo~ .complexes. Explain: 
Tributary geometry: ~!~Jll:l'!Jijj: 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: g!J~W!iltlil 
Estimate average number of flow events in review area/year: ~~1~WJ!l!l!! 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: J1!:il!lil'~i~!- Characteristics: 

Subsurface flow: ~!~Mi~~. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

0 other (list): 
0 Discontinuous OHWM. 7 Explain: 

If factors other than the OH\Vrvf were used to determine lateral extent ofCWAjurisdiction (check all that 

!fll. High Tide Line indicated by: !l2l 
0 oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fisb!spawn areas. Explain findings: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
71bid. 



0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ltll\l!i~Ji,"J~l- Explain: 

Surface flow is: -~~§g~~ij 
Characteristics: 

Subsurface flow: Explain ·findings: 
0 Dye (or other) test performed: 

(c) W ctland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

D Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

miles from TNW. 

Estimate approximate location of wetland as within the llJ~fllj~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any} 
All wetland(s) being considered in the cumulative analysis: lfj~IJl~"W 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /Nl Size Cin acres) Directly abuts? CY/N) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 



physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwcbs? 
• Docs tl1c tributary, in combination With its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presenCe or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~ TNWs: linear feet width (ft), Or, 0.44 acres. 
~Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
1m Tributaries ofTNWs where tributaries __ typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: , 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
tfill Tributary waters: linear feet width (fi). 
Jill Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
tiliH Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): m Tributary waters: linear feet width (ft). 
t2fi Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
fu!.H Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

ffi Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that \vetland is 

8See Footnote# 3. 



directly abutting an RJ>W: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section Ill.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
tllill Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
m;} Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section TILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Wj_ Demonstrate that impoundment was created from "waters of the U.S.," or 
,:nm Demonstrate that water meets the criteria for one of the categories presented above (1-6), or Lake Norman was 

formed by the impoundment of the Catawba River, including the UT to Burton Creek, a TNW at the 
project location. 

J]1l Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

m which are or could be used by interstate or foreign travelers for recreational or other purposes. 
iiDJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~ which arc or could be used for industrial purposes by industries in interstate commerce. 
fifE] Interstate isolated waters. Explain: 
_ID!!] Other factors. Explain: 

Identify water body and summar-ize rationale supporting deter-mination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
lffil Tributary waters: linear feet width (ft). 
~~ Other non-wetland waters: acres. 

Identify type(s) of waters: 
:.ll!l Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
lfi\1 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
ffiill_ Review area included- isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

fiill Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
lili!l Other: (explaill, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
Eml: Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
mit Lakes/ponds: acres. 
Jilill: Other non-wetland waters: acres. List type of aquatic resource: 
~Em_ W ctlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
_(§j) Non-wetland waters (i.e., rivers, streams): linear feet, width (:ft). 

9 To complete the analysis refer to the key in Sec'tion JJI.D.6 of the Instructional Guidebook 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



~ Lakes/ponds: acres. 
flE)' Other non-wetland waters: 
JiiJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

acres. List type of aquatic resource: 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
mi Data sheets prepared/submitted by or on behalf of the applicant/consultant. 
. D Office concurs with data sheets/delineation report. 

0 Office does not concur with data sheets/delineation report. 
Effil Data sheets prepared by the Corps: 
mhl Corps navigable waters' study: 
IJml U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Lake Nonnan North. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Lincoln County, NC. 
tlill) National wetlands inventory map(s). Cite name: 
tiE) State/Local wetland inventory map(s): 
!lill FEMA/FlRM maps: 
@· I 00-year Floodplain Elevation is: (National Geodec!ie Vertical Datum of 1929) 
!lill Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
(gill Previous determination(s). File no. and date of response Jetter: 
00 Applicable/supporting case law: 
I£E Applicable/supporting scientific literature: 
l]£J- Other information {please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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