APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engincers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD}: September 10,
2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01528, North Carolina Wildlife Resources
Commission / Attn: Tom Covington

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Haywood City: Sunburst
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.396 N,
829378 W
Universal Transverse Mercator:
Name of nearest waterbody: West Fork Pigeon River
Name of nearest Traditional Navigable Water (TNW) into which the aguatic resource flows: Pigeon River
Name of watershed or Hydrologic Unit Cede (HUC): Pigeon River (06010106)
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
' Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office (Desk) Determination. Date: September 10, 2013
Field Determination, Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

A “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction {(as defined by 33 CFR part 329)
in thc rcv1cw area. [Required]
i} Waters subject to the ebb and flow of the tide.
" ‘Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain;

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply):
TNWs, including terriforial scas
Wetlands adjacent to TNWs
Relatively permanent waters” (RP'Ws) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWSs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPW3s that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
i Isolated (inferstate or inirastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 4,000 linear feet: 70 width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: ]
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section LI below.

? For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months),

* Supporting documentation is presented in Section IILF.

waters of the U.S8.” within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328} in the review area. [Required|
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A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies wiil assert jurisdiction over TNWSs and wetlands adjacent to TNWs. If the aquatic reseurce is a TN'W,
complete Section ITLA.1 and Section ILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IILA.T and 2 and Section HII.D.1_; otherwise, see Section LB below.

1. TNW
Identify TN'W:

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tribotaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round er have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-vround {perennial) flow, skip to Section HILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IIL.D.4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nesus evaluation. Corps
districts and EPA regions will include in the record any available information that decuments the existence of a
significant nexus between a relatively permanent tributary that is not perennial {(and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IIL.B.1 for the tributary, Section IXI.B.2 for any onsite
wetlands, and Section ILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

{1} General Area Conditions:
Watershed size:
Drainage arca: i
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW
[ Tributary flows through Bi

ributaries before entering TNW.

Project waters are

s

| river miles from TNW.

Project waters are ver miles from RPW.

Project waters are aerial (straight) miles from TINW.
Project waters are ¥ st acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosicnal features generally and in
the arid West.

* Fiow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



[] Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect o top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition {check all that apply):

{1 sitts [] sands [J Conerete
[} Cobbles [ Gravel [ Muck
[} Bedrock [ Vegetation. Type/% cover:

[ Other. Bxplain:

Tributary condition/stability [e.g., highty eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:
Tributary gradient (dpprommatc average slope): %

{c} Flow:
Tributary provides for
Estimate average number of flow events in review area/year: |
Describe flow regime:
Other information on duration and vo]ume

Surface flow is: Characteristics:
Subsurface flow: ] t. Explain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):
"] Bed and banks
[J OHWM® (check all indicators that apply):
[] clear, natura] Jine impressed on the bank
[J changes in the character of soil
shelving

the presence of litter and debris
destruction of terrestrial vegetation
| the presence of wrack line
[ vegetation matted down, bent, or absent [ ] sediment sorting
[ leaf litter disturbed or washed away [l scour
[ sediment deposition [[] multiple observed or predicted flow events

[] water staining ] abrupt change in

O0M

plant community
[] other (list):
[ Discontinuous GHWM." Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
i High Tide Line indicated by: 5 Mean High Water Mark indicated by:
1 oil or scum line along shore objects [] survey to available datum;
[] fine sheli or debris deposits (foreshore)  [] physical markings;
7] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iiij) Chemical Characteristics:
Characterize tributary {e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, ete.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[l Wetland fringe. Characteristics:
[1 Habitat for:
[] Eederally Listed species. Explain findings:

®A natural or man-made discontinuity m the OHWM does not necessarily sever jurisdiction (e.g., where the siream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where therte is a break in the OHWM that is
unrelated to the waterbody’s flow regime {e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break,

"Thid.




{_] Fish/spawn arcas. Explain findings:
I 1 Other epvironmentally-sensiiive species. Explain findings:
] Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a} General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b} General Flow Relationship with Non-TNW:
Flow is: Explain:

Surface flow is: ]
Characteristics:

Subsurface flow: Explain findings:
[] Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW:
[1 Directly abutting
[_] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[J Separated by bernvbarrier. Explain:

{d) Proximity (Relationship) to TNW
Project wetlands ar t river miles from TNW.
Project waters are 1 aerial (straight) miles from TNW.
Flow is from

R

Estimate approximate location of wetland as within the Pis

st floodplain.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.}). Explain:
Identify specific pollutants, if known:

(ifi) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width}): .

[1 Vegetation type/percent cover. Explain:

[0 Habitat for:
] Pederally Listed species. Explain findings:
I 1 Fish/spawn areas. Explain findings:
[ 1 Other environmentally-sensitive species. Explain findings:
I ] Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
Al wetland(s) being considered in the cumulative analysis: B
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Birectly abuts? (Y/N) Size {in acres) Directly abuts? (¥/N)

Size (in acres)

Summarize overall biological, chemical and physical functions being performed:



SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of 2 TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with ali of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Censiderations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a8 TNW, and
the functions performed by the tributary and all its adjacent wetlands. Tt is not appropriate to determine significant
nexus based solely on any specific threshold of distance {e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a fleodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

o Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and fifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

+  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section [ILD:

2. Significant nexus findings for non-RP'W and its adjacent wetlands, where the non-RPW flows directly or
tndirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary m
combination with ail of its adjacent wetlands, then go to Section ITLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or abserce of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWSs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationaie
indicating that tributary is perennial:

West Fork Pigeon River Creek exhibits indicators of ordinary high water marks (OHWM) including developed
bed and bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation,
sediment sorting and deposition, leaf litter washed away. West Fork Pigeon River is depicted as & solid blue line
on the USGS 7.5 minute quadrangle map Waynesville and the most current Natural Resource Conservation
Service Soil Survey for Haywood County. Solid blue line features on these mapping conventions typically
represent perennial streams. Perennial flow has been observed by Corps representatives during numerous visits
to Sunburst, North Carolina vicinity.

| Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide ratienale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 4000 linear feet 70 width (ft).
il Other non-wetland waters: acres.

Identify type(s) of waters:




3. Non—RPWss that flow directly or indirectly into TNWs.
| Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. IData supporting this conclusion is provided at Section [}.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
“t Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWSs.
‘ tlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
| Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section ITELD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

Wetlands directly abutting an RP'W where tributaries typically flow “seasonally,” Provide data indicating that
tributary is seasonal in Section I1.B and rationale in Section IILD.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RE'W that flow directly or indirectly into TNWSs.

=} Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situaied adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section HI.C.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

6. Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TNWs.

il Wetlands adjacent to such waters, and have when considered in combination with the tributary {o which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section TILC.

Provide estimates for jurisdictionat wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
‘ Demonstrate thal impoundment was created from “waters of the U.S..” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus te commerce (sce E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

if Other Tactors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: finear feet width (fi).
Other non-wetland waters: acres.
Identify type(s) of waters:
] Wetlands: acres,

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
2l If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

~ Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Ef Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

#See Footnote # 3.

¥ To complete the analysis refer to the key in Section TILD.6 of the Instructional Guidebook,

19 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will clevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanoes.



[} Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
1 Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment {check all that apply):

:1 Non-wetland waters (i.e., rivers, streams): linear feet width (fi).
: Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review arca that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width {(ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aguatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A, SUPPORTING DATA. Data reviewed for JD (check alf that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
' Maps, plans, plots or plat submitted by or on behalf of the applicant/consultarit:
#1 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[T Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
1].8. Geological Survey Hydrologic Atias
L] USGS NHD data.
O USGS 8 and 12 digit HUC maps.
| 1.8. Geological Survey map(s). Cite scale & quad name: Waynesville.
USDA Natural Resources Conservation Service Soil Survey. Citation: Haywood County, NC.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/TIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial {Name & Date):
or [ 7] Other (Name & Date):
Previous determination(s). File no. and date of response lfetter;
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section I'V of the JD Form Instructional
Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 26, 2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01581, Pinnacle Shores Homeowners
Association / ¢/o Main Street Managers Attn: Chip Hawkins

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located at 1436 River Highway in
Mooresville, Tredell County, NC. Coordinates are: 35.6054 N, -80.9277 W.
State: NC County/parish/borough: Iredell City: Cornelius
Center coordinates of site {lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.6054 N, -
80.9277 W
Universal Transverse Mercator:
Name of nearest waterbody: Lake Norman ‘
Name of nearest Traditiona] Navigable Water (TNW} into which the aquatic rescurce flows: Lake Norman flows to the
Atlantic Ocean via the Catawba River and the Santee-Cooper River. The Catawba River is a Section 10 navigable-in-fact
water at the Mt. Island Lake Dam. ) :
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba Watershed, Santee Basin, HUC: 03050101
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different D form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: Jniy 26, 2013
il Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigable waters of the U.5.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required]

‘Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There

1. Waters of the U.S.
a. Indicate presence of waters of U.S, in review area (check all that apply):
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TN'Ws
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent 1o non-RPWs that flow directly or indirectly into TNWs
X Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate} size of waters of the U.S. in the review area:
Non-wetland waters; linear feet: width (ft) and/or 0.01 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.

? For purposes of this form, an RPW is defined as a ributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seascnally” (e.g., typically 3 months).

3 Supperting documentation is presented in Section ITLF,

‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired]



Fif Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aquatic resource is a TNW,
complete Section ITLA.1 and Section JI1.D.1. only; if the aquatic resource is a wetland adjacent to 2 TNW, complete
Sections ITL.A.1 and 2 and Section IIL.D.1.; otherwise, see Section I1L.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met,

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), Le. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-reund (perennial) flow, skip to Section IILD.2, If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between 2 relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even thoungh a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section III.B.1 for the fributary, Section II1.B.2 for any onsite
wetlands, and Section TILB.3 for all wetlands adjacent to that tributary, both onsite and offSIte. The determination
whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i} General Area Conditions:
Watershed size: '
Drainage area:
Average annual ramfall inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly i
[1 Tributary flows through 3

ributaries before entering TNW.

river miles from TNW.

river miles from RPW.

acrial (straight) miles from TN'W.
st aerial (straight) miles from RPW.
rve as state boundaries. Explain:

Project waters are
Project waters are 1
Project waters are
Project waters are Pig
Project waters cross or

Tdentify flow route to TN'W:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows inte
TNW.



{by General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes: ]

Prisnary tributary substrate compositien (check all that apply):

- [[] silts [[] sands [ Concrete
[ Cobbles [ Gravel [ Muck
[ Bedrock [ Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffl plexes. Explain:

Tributary geometry:
Tributary gradient {approximate average slope): %

(c}) Flow:
Tributary provides for . .
Estimate average number of flow events in review area/year: ]
Describe flow regime:
Other information on duration and velume:

Surface flow is:

Characteristics:

Subsurface flow Explain findings:
[ Dve (or other) test performed:

Tributary has (check all that apply):
"1 Bed and banks
[T OHWME (check all indicators that apply):
[1 clear, natural line impressed on the bank
E1 changes in the character of soil destruction of terrestrial vegetation
[ 1 shelving the presence of wrack line
[ 1 vegetation matted down, bent, or absent { ] sediment sorting
£
1

the presence of litter and debris

000

leaf litter disturbed or washed away 1 scour
sediment deposition [1 multiple observed or predicted flow events
[ wwater staining (I abrupt change in
plant community
[] other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): _
High Tide Line indicated by: Mean High Water Mark indicated by:
F 1 oil or scum line along shore objects [ survey to available datum;
["1 fine shell or debris deposits (foreshore)  [[] physical markings;
[T physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
[] other (list):

(iif) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain: -
Tdentify specific pollutants, if known:

(iv) Bielogical Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (type, average width): .

*A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agriculiural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicatoss of flow above
and below the break,

"Ibid.



[1 Weiland fringe. Characteristics:
[Tl Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species, Explain ﬁndmgs
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly inte TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
‘Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General F

Relationship with Non-T'NW:
Flow js: 4 ]

Surface flow is:
Characteristics:
Subsurface flow: PiekiEist. Explain findings:

[1 Dye (or other) test performed:

(c) - Wetland Adjacency Determination with Non-TNW:
] Directly abutting
[ "] Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
L] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are river miles from TNW.
Project waters are P - aerial (straight) miles from TN'W.
Fiow is from: )
Estimate approx.lmatc location of wetland as within the | w5t floodplain.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is ¢clear, brown, il film on surface; water quality; general

watershed characteristics; etc.}). Explain:
Identify specific pollutants, if known:

(iti) Biological Characteristics. Wetland supports {check all that apply):
{1 Riparian buffer. Characteristics (type, average width): .
[ 1 Vegetation type/percent cover. Explain:
1 Habitat for:
[ Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:
] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis:
Approximately ( } acres in tota} are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N} Size {in acres) Directly abuts? (Y/N)

Size {in acres)

Summarize overall biclogical, chemical and physical functions being performed:



C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of 2 TNW, Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TINW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

= Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nuirients and
organic carbon that support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biolegical integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or knewn to occur should be
documented below:

1. Significant nexus findings for nen-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section ITILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below based an the tributary in
combination with ail of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with ail of its
adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APFPLY):

1.  TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.

15} Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial:

{ Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)

are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonatly:

Provide estimates for jurisdictional waters in the review area (check all that apply):

| Tributary waters: linear feet width (ft).
it Other non-wetland waters: acres.
Kentify type(s) of waters:

3. Non»RPWs that flow directly or indirectly into TNWs.
1 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section TI1.C,

Prov1de estimates for jurisdictional waters within the review area (check afl that apply):
t Tributary waters: linear feet width (ft).

#3ee Footnote # 3.




Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abuiting an RPW that flow directly or indirectly into TNWs.
el Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

& Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abuiting an RPW: .

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section [ILD.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

' Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section ITILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdicticnal tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign comrmerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

= Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
£4 Tributary waters: linear feet width (ft).
=4 Other non-wetland waters: acres.

Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT AFPLY):
If potential wetlands were dssessed within the review area, these areas did not meet the criteria in the 1987 Corps of
_ Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to inierstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
B solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above):

® To complete the analysis refer to the key in Section 111 D.6 of the Instructional Guidebook.

'* Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA.
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR. factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional Judgment {check all that apply):

Non-wetiand waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus standard,
where such a finding is required for jurisdiction {check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
l Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:received Jun 13, 2013.
#3 Data sheels prepared/submitted by or on behalf of the applicant/consultant.
L1 Office concurs with data sheets/delineation report.
{7 Office does not concur with data sheets/delineation report.
Datea sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
L1 USGS 8 and 12 digit HUC maps.
. U.S. Geological Survey map(s). Cite scale & quad name:NC- Lake Norman North,
| USDA Natural Resources Conservation Service Soil Survey. Citation:
F National wetlands inventory map(s). Cite name:
} State/Local weiland inventory map(s):
. FEMA/FIRM maps:
] 100-year Floodplain Elevation is: (Natlonal Geodectic Vertical Datum of 1929)
5] Photographs: [] Aerial (Name & Date):
or [[] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Secfion IV of the JID Form Instructional Guidebook.

SECTIONI: BACKGROUND INFORMATION
A. REFPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD}: September 3,
2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01635, Joe Blair

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Caldwell City: Granite Falls
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.863771,
-81.366303

Universal Transverse Mercator:

Name of nearest waterbody: Unnamed tributary to Upper Litile River

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Catawba River

Name of watershed or Hydrologic Unit Code (HUC): Catawba

@( Check if map/diagram of review area and/or potential jurisdictional areas is/are avaitable upon request.

Check if other sites {e.g., offsite mitigation siles, disposal sites, etc...) are associated with this action and are recorded
on a different 1 form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: 09-3-2013
Field Determination. Date(s):

SECTIONII: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S."" within Rivers and Harbors Act (RHA) jurisdiction {(as defined by 33 CFR part 329)

in the review area. [Required]

Waters subject to the ebb and {low of the tide.

4 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

& “waters of the U.S.” within Clean Water Act (CWA) jurisdiction {as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, inciuding territorial scas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPW3) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abulting RPWs that {low directly or indirectly into TN'Ws
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. ldentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 74 lingar feet: 3 width (ft) and/or acres.
Wetlands: acres.

¢. Limits {boundaries) of jurisdiction based on:
Elevation of established OHWM {if known):

2. Non-regulated waters/wetlands (check if applicable):’
| Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWSs

! Boxes checked below shall be supported by completing the apprepriate sections in Section IT1 below.

? For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows vear-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting docementation is presented in Section ITLE.




The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section ITLA.1 and Section IILD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections I1L.A.1 and 2 and Section III.D.1.; otherwise, see Section II1.B below.

1. TNW
Tdentify TN'W:

Summarize rationale suppoiting determination:

2. Wetland adjacent to TNW
Summarize rationale supperting conclusion that wetland is *adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or net the standards for jurisdiction established under Raparnos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), Le. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section ITLD.2. If the aquatic reseunrce is a wetland directly
abutting a tributary with perennial flow, skip to Sectien ITLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the teibutary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section HI.B.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section ITLB.3 for all wetlands adjacent te that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i} General Area Conditions
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW.
[[] Tributary flows through § tributarics before entering TNW.

 river miles from TNW,

iver miles from RPW.

Project waters are P acrial (straight) miles from TNW.
Project waters are ¥ { acrial {straight) miles from RPW.
Project waters cross or serve as state boundarics. Explain:

Project waters are P
Project waters are

Identify flow route to TNW®:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: {"] Natural
[] Artificial {(man-made). Explain:

* Note that the Instructional Guidsbook contains additional information regarding swales, ditches, washes, and erosionat features generally and in
the arid West.

7 Flow route can be described by identifying, €.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



[] Manipulated (man-altered). Expiain:

Tributary properties with respect to top of bank (estimate):
Average width; feet
Average depth: feet
Average side slopes: Pj

Primary tributary substrate composition (check all that apply):

[ siits [ Sands "] Conerete
[ Cobbles [ Gravel ] Muck
[] Bedrock (1 Vegetation. Type/% cover:

[] Other. Explain:

Tributary conditionv/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry
Tributary gradient (approximate average slope): Yo

{c) Flow:
Tributary provides for: §
Estimate average number o
Describe flow regime:
Other information. on duration and volume:

ow events in review area/year: |

Surface flow is: . Characteristics:

Subsurface flow: ] 5t. Explain findings:
1 Dye (or other) test performed:

Tributary has (check all that apply):
1 Bed and banks
] OHWM® (check all indicators that apply):

[L] clear, natural linc impressed on the bank [] the presence of litter and debris
[[] changes in the character of soil [] destruction of terrestrial vegetation
[ shelving [1 the presence of wrack line
[ vegetation matted down, bent, or absent [ ] sediment sorting
[ leaf litter disturbed or washed away 1 scour
[] sediment deposition [ 1 multiple observed or predicted flow events
[] water staining 1 abrupt change in

plant community
[T other (listy:
[ Discontinueus OHWM.” Explain:

If factors other than the OCHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): ‘
High Tide Linc indicated by: 1 Mean High Water Mark indicated by;
{1 oil or scum line along shore objects [ survey to available datum;
[1 fine shell or debris deposits (foreshore) [ physical markings;
L1 physical markings/characteristics [ vegetation lines/changes in vegetation types.

F1 tidal gauges
[T other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color js clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supporis (check alf that apply)
[Tl Riparian corridor. Characteristics (tvpe, average width):
{1 Wetland fringe. Characteristics:
] Mabitat for:
[] Federally Listed species. Explain findings:
L] Fish/spawn areas. Explain findings:

$A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrefated to the waterbody’s flow regime (e.g., flow over a rock outorop or through & culvert), the agencies will Jook for indicators of flow above
and below the break,

Ibid.



[_] Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Fxplain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN'W

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) General Ilow Relationship with Non-TNW:
Flow is: ] t. Explain:

Surface flow is:
Characteristics:

Subsurface flow: t. Explain findings:
[1 Dye (or other) test performed:

(¢} Wetland Adjacency Determination with Non-TNW;
[T Directly abutting
{_] Not directly abutting
L1 Discrete wetland hydrologic connection, Fxplain:
[} Ecological connection. Explain:
[} Separated by berm/barrier. Explain:

(d) Proximity (Relationship) 1o TNW
Project wetlands are river miles from TN'W.
Project water: i - aerial (straight) miles from TNW.
Tlow is from:
Estimate appr

cation of wetland as within the i  floodplain.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on swrface; water quality; general

watershed characteristics; ete.). Explain:
Identify specific poliutants, if known:

(iii) Bielogical Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (lype, average width): ;

[1 Vegetation type/percent cover. Explain:

[1 Habitat for:
[_] Federally Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings:
[ 1 Other environmentally-sensitive species. Fxplain findings:
[T Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any) B
All wetland(s) being considered in the cumulative analysis: st
Approximately ( J acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size {in_acres) Directly abuts? (Y/N)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

Size {in acres)



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biotogical integrity of a TNW. For each of the following situatious, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus inciude, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw coannections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook, Factors to consider include, for example:

»  Does the tributary, in combination with its adjacent wetlands {(if any), have the capacity to carry poliutants or flood
waters to TN'WSs, or {o reduce the amount of potlutants or flood waters reaching a TNW?

s Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adfacent wetlands (if any), have the capacity to transfer nutricnts and
organic carbon that support downstream foodwehs?

*  Does the tributary, in combination with its adjacent wetlands (if any), bave other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly inte
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
cormnbination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILID:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

L. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.

Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: the UT to Upper Little Creek is & blue line stream on the USGS topographic
map, NC-Bethlehem Quad which in North Carolina means it flows mare than 3 months out of the year making it
a perennial stream.

Tributaries of TN'W where tributaries have continuous flow “seasonally”™ (e.g., typically three months each year)
are jurisdictional. Data supporting this concluston js provided at Section IILB. Provide rationale indicating that

tributary flows scasonally:

Provide estimates for jurisdictional waters in the review area {(check all that apply):
Tributary waters: 74 linear feet 3 width (ft).
Ll Other non-wettand waters: acres.

Identify type{s) of waters:

3.  Non-RPWs® that flow dircctly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
1 Tributary waters; linear feet width (ft).
it Other non-wetland waters: acres.

#See Footnote # 3.



Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
. Wetlands directly abut RPW and thus are jurisdictional as adjacent wetfands.
Wetlands directly abutting an RPW where {ributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section H1.1D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

5] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section I11.I2.2, sbove. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWSs.

Z1 Wetlands that do not directly abut an RP'W, but when considered in combination with the tributary to which they
are adjacent and with similarly situaled adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section ILC.

Provide acreage estimates for jurisdictional wetiands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.
Wetlands adjacent 1o such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is previded at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,)” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Dremonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Hxplain:

| Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

i Tributary waters: linear feet width ().
Other non-wetland waters: acres.

] Identify type(s) of walers:
3] Wetlands: acres.

If potential wetlands were assesscd W1th1n the review area, these areas did not meet the criteria in Lhe 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

#i Review area included isolated waters with no substantial nexis to interstate (or foreign) commerce.

[ Prior to the Jar 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a {inding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

® To complete the analysis refer to the key in Section 111.10.6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ) for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the revicw area, where the sole pofential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

24 Non-wetland waters (i.e., rivers, streams): lincar fect width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is requirced for jurisdiction {check all that apply):

Non-wetland waters {i.e., rivers, streams}: linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
P4 Data shecets prepared/submitted by or on behalf of the applicant/consultant.
B4 Office concurs with data shects/delineation repert.
[7] Office does not concur with data sheets/delincation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.S. Geological Survey Hydrologic Atlas:
[J USGS NHD data.
[L]1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Bethlehem.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Ciic name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Fioodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [ Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT Jb:



APPROVED JURISDICTEONAL DETERMINATION FORM
U.8. Army Corps of Engineers

This form should be completed by following the instructions provided in Section TV of the ID Form Instructional Guidebook.

SECTIONI: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION {JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESivu - RG- B ) SAw- 2013 - 01637 ) Croslend Southoast/

ASHEVILLE REGULATORY FIELD OFFICE m " ﬂ'l\,us Faven
US Army Corps of Engineers

151 Patton Avenue, Room 208

Asheville, North Carolina 28801-5000

Applicant:

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Matthews Farm
StateNC County/parish/borough: Mecklenburg City: Charlotte
Center coordinates of site (fat/long in degree decimal format): Lat. 35.05216 ° N, Long, -30.76826° W.
Universal Transverse Mercator: 17
Name of nearest waterbody: Sixmile Creek
Name of nearest Traditional Navigable Water (TN'W} into which the aquatic resource flows: Catawba River
Nane of watershed or Hydrologic Unit Code (HUC): 03050103 : Lower Catawba
B4 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
[} Check if other sites {e.g., offsite mitigation sites, disposal sites, etc...} are associated with this action and are recorded on a
different JD form,

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
| Office (Desk) Determination. Date: 3&.&_) 263
[ Field Determination. Date(s): 10/25/12

SECTION IT: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Arenid “navigable waters of the U.5.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329} in the
review arca. [Required)

[l waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.

Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There A¥eno “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indlcate presence of waters of U.S. in review area (check all that apply):

TNWs, including territorial seas
Wetlands adjacent to TNWs

[l Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
[l  Non-RPWs that flow directly or indirectly into TNWs
Wetlands directiy abutting RPWs that flow directly or indirectly into TNWs
]  Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
[l  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
[ Impoundments of jurisdictional waters
[l Isolated (interstate or intrastate) waters. including isolated wetlands
b. Hdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or acres.
Wetlands: acres.

! Boxes checked below shall be supported by completing the appropriate sections in Section IIT below.
% For purposes of this form, an RPW is defined as a tributary that is not a TN'W and that typically flows year-round or has continuous flow at least “seasonally™
{(e.g., typically 3 months).



¢. Limits (boundaries) of jurisdiction based on: Bick List
Flevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

Bl Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional,
Explain: Areas were assessed based on the 1987 Delineation manual and the Regional Supplement to the Corps of
Engineers Wetland Delineation Manual: Eastern Mountains and Piedinont Region (Version 2.0) and were not found to
meet the criteria for jurisdictional Waters of the US .

! Supparting documentation is presented in Section IILF.



SECTION II: CWA ANALYSIS

A.

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWSs. If the aquatic resource is a TNW, complete
Section TIL.A.1 and Section ITLD.1. only; if the aguatic resource is a wetland adjacent to a TNW, complete Sections IIL.A.1 and 2
and Section ITLD.1.; otherwise, see Section I11.B below.

1. TNW
Identity TNW:

Summarize tationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (FTHAT IS NOT A TNW) AND [TS ADJACENT WETLANDS (IF ANY):

This section surnmarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigabie tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs}, i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section I1L.D.2. H the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section FHLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
theough a significant nexus finding is not required as a matter of law.

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
congider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. ¥ the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section ITLB.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IXL.C below.

1. Characteristics of non-TN'Ws that flow directly or indirectly into TNW

(i} General Area Conditions:

Watershed size:

Drainage area: : st
Average annual ramfall inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ ‘Tributary flows directly into TNW.
I Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick Li
Project waters are P

- river miles from TNW.

river miles from RPW.

Project waters are P - aerial {straight) miles from TNW.
Project waters are Pi : aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW;
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW,




(b) General Tributary Characteristics {check all that applv):
Tributary is: [T Natural
L1 Artificial (man-made). Explain:
'] Manipulated (man-aitered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pi¢k Li

st

Primary tributary substrate composition (check all that apply):

] silts [] Sands ] Concrete
[] Cobbles [ Gravel [ Muck
[ Bedrock [] Vegetation. Type/% cover:

[1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

{¢) Flow: o
Tributary provides for: Pick Eist o
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: BieKList. Characteristics:
Subsurface flow: Piek’Eist. Explain findings:
[ Dye (or other) test performed:

Tributary bas (check all that apply):

[] Bed and banks

[0 OHWM?® (check all indicators that apply):
clear, natural line impressed on the bank ] the presence of litter and debris
changes in the character of soil [ destruction of terrestrial vegetation
shelving [1 the presence of wrack line
vegetation matted down, bent, or absent [} sediment sorting
leaf litter disturbed or washed away 1 scour
sediment deposition O] multiple observed or predicted flow events
water staining [0  abrupt change in plant community
other (list):
[ Discontinuous OHWM.” Explain:

0 |

It factors other than the OHWM were used to determine fateral extent of CWA jurisdiction (check all that apply):

[l High Tide Line indicated by: [l Mean High Water Mark indicated by
[ oil or scum line atong shore objects [ survey to available datum;
[1 fine shell or debris deposits (foreshore)  [] physical markings;
L1 physical markings/characteristics [ vegetation lines/changes in vegetation types.

[C] tidal ganges
[ other (list):

(iif} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

fA patural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {e.g., where the stream temporarily flows underground, or where
the OL'WM has been removed by development or agricultural practices). Where there is a break in the QHWM that is unrelated to the waterbody’s flow

gegime (e.g., flow over arock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width):

[l Wetland fringe. Characteristics:

[0 Habitat for;
[ Federally Listed species. Explain findings:
{] Fish/spawn areas. Explain findings: .
L] Other environmentally-sensitive species. Explain findings:
[0 Aquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(I Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wettand type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as statc boundaries. Explain;

{b) General Flow Relationship with Non-TNW: '
Flow is: Piek List. Explain:

Surface flow is: Pick List
Characieristics:

Subsurface flow: Pick List. Explain findings:
[L] Dye {or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
] Not directly abutting
["] Discrete wetland hydrologic connection. Explain:
[] Feological connection. Explain:
[ Separated by berm/barrier. Expiain:

(d) Proximity (Relationship) to TNW
. Project wetlands are Piek T st river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List. -
Estimate approximate location of wetland as within the BieleList floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii} Biological Characteristics. Wetland supports (cheek all that apply):

Riparian bufter. Characteristics {type, average width): .

] Vegetation type/percent cover. Explain:

[] Habitat for:
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



C.

For each wetland, specify the following:

Directly abuts? {(Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summatize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biclogical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in cembination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanes Guidanee and

discussed in the Instructional Guidebook. Factors to consider include, for example:

s Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

s Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RP'W that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section LD

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus befow, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IfLD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
ET Tws: linear feet width (ft), Or, acres,

[ Wetlands adjacent to TNWs: acres.

2, RPWs that flow directly or indirectly into TNWs,
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial:
[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each vear) are

jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
EJ Tributary waters: linear feet width (ft).
[} Other non-wetland waters: acres.

Identify type(s)} of waters:

3. No_n-RPVVs8 that flow directly or indirectly into TNWs.
El waterbody that is not a TNW or an RPW, bat flows directly or indirectly into a TNW, and it has a significant nexus with a
NW is jurisdictional, Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):

] Tributary waters: linear feet width (ft).
El Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
[l wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands,
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section T11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

[E] Wetlands directly abutting an RPW where tributaries typically flow “seasenally.” Provide data indicating that tributary is
seasonal in Section 111 B and rationale in Section I11.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,
El wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I1LC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6.  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

) Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

{1 Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Bemonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

i which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

[} which are or could be used for industrial purposes by industries in interstate commerce.

[] Interstate isolated waters. Explain:

[El Other factors, Explain:

Identify water body and summarize rationale supporting determination:

¥See Foolnote # 3.

® To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will clevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanes.



Provide cstimates for jurisdictional waters in the review area (check all that apply):

| Tributary waters: linear feet width (ft).
: Other non-wetland waters: acres.

Identify type(s) of waters:
| Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
B If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreien) commerce. :

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

. Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.c., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using hest professional
Jjudgment {check all that apply):

| Non-wetland waters (i.e., rivers, streams): linear feet width ().

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aguatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that appiy):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
[l Data sheets prepared/submitted by or on behalf of the applicant/consultant,
[] Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters” study: .
U.8. Geological Survey Hydrologic Atlas:
[L] USGS NHD data.
[ USGS 8 and 12 digit HUC maps.
B U.S. Geological Survey map(s). Cite scale & quad name:1:24K - Weddington (SC-NC) quad.
2] USDA Natural Resources Conservation Service Soil Survey. Citation:Natural Resources Conservation Service
Web Soil Survey URL: http://websoilsurvey.nres.usda. gov.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: {(National Geodectic Vertical Datum of 1929)
Xl Photographs: [x] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no, and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDPITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be compteted by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 30,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01646, James Long, ITE

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Cherokee City: Murphy
Center coordinates of site (lat/long in degrec decimal format): Latitude & Longitude in Decimal Degrees: 35207137 N,
84.005631 W

Universal Transverse Mercator:

Name of nearest waterbody: UT to Hanging Dog Creek

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Hiwassee River

Name of watershed or Hydrologic Unit Code (HUC): Hiwassee (06020002)

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites {(e.g., offsite miligation sites, d1sposal sifes, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
1 Office (Desk) Determination. Date:
. Field Determination. Date(s): August 27, 2013

SECTION II: SUMMARY OF FINDINGS
A. ROA SECTION 10 DETERMINATION OF JURISDICTION,

A “navigable waters of the .S within Rivers and Harbors Act (RIHA) jurisdiction (as defined by 33 CFR part 329)

in thc rcv1ew area. [Required)

Waters subject to the ebb and flow of the tide.

:5 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There AEe “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired)]
1. Waters of the U.S.
a. Indicate presence of waters of U.S. in review area (check all that apply):
TNWs, including territorial seas
Wetlands adjacent to TNWSs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TN'Ws
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abuiting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated {interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 1200 linear feet:2-8 widih (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM {if known):

2. Non-regulated waters/wetlands {(check if applicable):®
B Potentially jurisdictional waters and/or wetlands were assessed within the review arca and determined to be not

jurisdictional. Explain:

" Boxes checked below shall be supported by completing the appropriate sections in Section I1I below.

? For putposes of this form, an RPW is defined as a tributary that is not 2 TNW and that typically flows vear-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



A, TNWs AND WETLANDS ADJACENT TO TNWs

The agenctes will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IT1.A.1 and Section TIL.D.1. only; if the agquatic resonrce is a wetland adjacent to a TNW, complete -
Sections TILA.1 and 2 and Section IT1.D.1.; otherwise, see Section ITLB below.

1. TNW
Identify TNW:
Summarize rationale supporting determination:

2. Wetland adjacent fo TNW
Summnarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
{e.g., typicaily 3 months). A wetland that directly abuts an RPW is alse jurisdictional. If the aquatic resource is not a
TNW, but has year-reund (perennial) flow, skip to Section IILID.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

I the Waterbod)rd is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the

significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section 111 B.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section ITLC below.

1. Characteristics of nop-TNWs that flow directly or indirectly into TNW

(it General Area Conditions:
Watershed size:
Drainage area:
Avwverage annual rainfafl:
Average annual snowfall: inches

(ii) Physical Characteristics:
(a} Relationship with TNW:
[} Tributary flows directly i
[} Tributary flows through

it tributaries before entering TN'W.

¢ river iles from TNW.
river miles from RPW.
 aerial (straight) miles from TNW,

£ acrial (straight) miles from RPW.
¢ as state boundaries. Explain:

Project waters are |
Project waters are
Project waters are
Project waters are P«
Project waters cross o

ldentify flow route to TNW™:
Tributary strearn order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is; [} Natural
[7] Artificial {man-made). Explain:
[ ] Manipulated (man-altered}. Explain:

* Note that the Instrectional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

? Flow route can he described by identifying, ¢.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

t.

Primary tributary substrate composition (check all that apply):

[] silts [1 Sands [T Cencrete
[] Cobbles [] Gravel ] Muck
[ Bedrock [ Vegetation. Type/% cover:

{1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: Piel Eigt
Fstimate average number of flow events in review area/year: )
Describe flow regime:
Other information on duration and velume:

Surface flow is: 1. Characteristics:
Subsurface flow: ] f. Explain findings:
I"] Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
[ OHWMS® (check all indicators that apply):

[ clear, natural line impressed on the bank the presence of litter and debris

L]
[T changes in the character of soil [ destruction of terrestrial vegetation
[ ] shelving [[] the presence of wrack line
[ vegetation matted down, bent, or absent [ | sediment sorting
[ leaf litter disturbed or washed away {1 scour
[ sediment deposition 1 multiple observed or predicted flow events
[ water staining | abrupt change in

plant community
[ other (list): :
(] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that
apply):

5 High Tide Line indicated by: tid Mean High Water Mark indicated by:

L1 oil or scum line along shore objects [ survey to available datam;

[] fine shell or debris deposits (foreshore) [ physical markings;

[[] physical markings/characteristics [1 vegetation lines/changes in vegetation types.
[] tidal pauges

[ other {list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if knovn:

(iv) Biological Characteristics. Channel supports (check all that apply):
[} Riparian corridor. Characteristics (type, average width):
[7 Wetland fringe. Characteristics:
[] Habitat for:
[] Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Fxplain findings:

“A naturat or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricuttural practices). Where there is 2 break in the OHWM thatis -
anrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will lock for indicators of flow above
and below the break.

“Ibid.



[1 Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly info TNW

(i) Physical Characteristics:
(a) General Wetiand Characteristics;
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(k) General Flow Relationship with Non-TNW:
Flow is: t. Explain:

Surface flow js: ]
Characteristics:

Subsurface flow: B Explain findings:
i_] Dve (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
7] Directly abutting
{1 Not directly abutting
[ 1 Discrete wetland hydrologic connection. Explain:
[ 1 Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(@

{ river miles from TN'W.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
[ Habitat for: '
[ Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an’
All wetland(s) being considered in the cumulative analysis: Piclidist
Approximately ( } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size {in acres)

Summarize overall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not



limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity te a TNW, and
the functions performed by the tributary and all its adjacent wetlands. 1f is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or catside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

»  Does the tributary, in combipation with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
walers to TN'Ws, or to reduce the amount of pollutants or flood waters reaching a TN'W?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Dees the tributary, in combination with its adjacent wetlands {if any), have the capacity 1o transfer nutrients and
arganic carbon that support downstream foodwebs?

»  Does the tributary, in combination with its adjacent wetlands (1f any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not incluosive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RP'W that has ne adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section [ILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IH.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IT1.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

L TNWS and Adjacent Wetlands. Check ail that apply and provide size estimates in review area:
TNWs; linear feet width (ft), Or, acres.
1 Wetlands adjacent to TNWs: acres.

- 2. RPWs that flow directly or indirectly into TN'WSs.
X Tributaries of TNWSs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial:
UT to Hanging Dog Creek exhibits indicators of ordinary high water marks (OHWM) including develeped bed
and bank, scour, presence of aquatic life, presence of litter and debris, destruction of terrestrial vegetation,
sediment sorting and deposition, leaf litter washed away.

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section ITEB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 1200 linear feet 2-8 width (ft).
2 Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs,
Waterbody that 1s not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
1 Tributary waters: linear feet width {ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

¥See Footnote # 3.



etlands directly abutting an RPW that flow directly or indirectly into TNWs.

4 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

2l Wetlands directly sbutting an RPW where (ributaries typically flow year-round. Provide data and rationale
indicating that tributary is perenmial in Section HLI.2, above. Provide rationale indicating that wetland is
directly abutting an RPW: .

| Wetlands directly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Scction [I1.D.2, above. Provide rationale indicating that
wetland ts directly abulting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.
5. ’Wetlands ad]acent to but not dlrectly abutting an RPW that flow dlrecﬂy or mdlrectly into TNWs

are adjacent and with simifarly situated ﬁd_}d(.enl wetlands, have a significant nexus with a TNW are JunSldlctmnal
Data supporting this conclusion is provided at Section IH.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TN'Ws.

I Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section {I1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. ¥mpoundments of jurisdictional waters.”

As a peneral rule, the impoundment of a jurisdictional tributary remains jurisdictional.

“d  Demonstrate that impoundment was created from “waters of the U.S.)” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERST'ATE OR INTRA-STATE] WATERS, INCLUBING ISOLATED WETLANDS, THE USE,

DEGRADATION OR DESTRUCTICGN OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign iravelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

1 Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet widih (ft).
I Other non-wetland waters: acres.
Identify type(s) of waters:
2 Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[E] If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

(1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solcly on the “Migratory Bird Rule” (MBRY}.

Waters do not meet the “Significant Nexus™ standard, where such 2 finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional ]udgment {check all that apply):
Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

1 Lakes/ponds: acres, '
Other non-wetland waters: acres. List type of aquatic resource:

® To complete the analysis refer to the key in Section I[1.D.6 of the Instructional Guidebook.

** Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
H{) for review consistent with the process describeéd in the Corps/EP A Memorandum Regarding CWA4 Act Jurisdiction Following
Rapanos.



Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review arca that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

| Non-wetland waters (i.e., rivers, sireams): linear feet, width ().

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatie resource:

Wetlands: acres.

SECTION IV: DATA SOURCES.

A, SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shail be incleded in case file and,
where checked and requested, appropriately reference sources below);
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
] Office does not coneur with data sheets/delineation report.
Data sheets prepared by the Corps: Stream Quality Assessment Worksheet.
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[} USGS NHD data.
[ USGS § and 12 digit HUC maps.
J U.S. Geolegical Survey map(s). Cite scale & quad name: McDaniel Bald.
X} USDA Natural Resources Conservation Service Soil Survey. Citation: Cherokee County NC.
£ National wetlands inventory map(s). Cite name:
State/l.ocal wetland inveniory map(s):
FEMA/FIRM maps:
100-year Floodplain Flevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [ Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
1.8, Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 16,

2013

B. DISTRICT GFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, 2013-01647, Duke Energy Carolinas, LLC/
Attn.: Travis Sinclair

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Macon City: Franklin
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.194073 N,
83.173795 W
Universal Transverse Mercator:
Name of nearest waterbody: Little Tennessee River (Lake Emory)
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Little Tennessee River
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202}
Bl Check if map/diagram of review area and/or potential jurisdictional areas is/arc available upon request.
Check if other sites (c.g., offsile mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different ¥D form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
g Office (Desk) Determination. Date: September 16, 2013
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

¢ “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in

the review area. [Required)
£ Waters subject to the ebb and flow of the tide.

B Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain: The Little Tennessee River (Lake Emory) is a section 10 River below the Main Street Bridge in
Franklin, NC, which is upstream of the site.

B. CWA SECTION 404 DETERMINATION OF JURISBICTION.

There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area.

[Reguired]

1. Waters of the U.S.

a. Indicate presence of waters of 1.8. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TN'Ws
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNW's
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters -
Isolated {interstate or intrastate) waters, including isolated wetlands

b. Tdentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft} and/or acres,
Wetlands: acres,

c. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated watersiwetlands (check if applicable):®

! Boxes checked below shali be supported by completing the appropriate sections in Section 11K below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasconally” (e.g., typically 3 months).

* Supporting documentation is presented in Section ITLF.




Potentially jurisdictional waters and/or wetlands werce assessed within the review area and determined to be not
jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TCO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IILA.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections [II.A.1 and 2 and Section ITLD.1.; otherwise, see Section ITLB below.

1. TNW
Identify TN'W: Little Tennessee River (Lake Emory).
Surmmarize rationale supporting determination: Very large watershed, waterway can and has and does support
navigation of non-motorized and motorized boats.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos bave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuats an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section II1.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section H1L.D.4.

A wetland that is adjacent to but that does not directly abut an RP'W requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody" is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IIL.B.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section ITL.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly intfo TNW

(i) General Area Conditi
Watershed size:
Drainage arca:
Average annual rainfall: inches
Average annual snowfafl: inches

(i) Physical Characteristics:
(a). Relationship with TNW:
[1 Tributary flows directly i
] Tributary flows through

tributaries before entering TNW.

AR St SR

Project waters are iver miles from TNW,
Project waters are
Project waters are
Project waters are |

Project waters cross

erial {straight) miles from RPW.
serve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional fcatures generally ard in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, 1o flow into tributary b, which then flows into
TNW. .



(b) General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[ Artificial (man-made). Explain:
[T Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (cs‘mnate)
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition {check all that apply):

[ silts [ Sands 1 Congcrete
[ Cobbles [ Gravel ] Muck
] Bedrock : [ Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:

Presence of rmn/riffle/ mp[cxes Explain:

Tributary geometry: P

Tributary gradient (approx1mate average slope): %o
(c}) Flow:

Tributary provides for: I

Estimate average number of ﬂow events in review area/year;
Describe flow regime:
Other information on daration and volume:

Surface flow is: . Characteristics:

Subsurface flow Explain findings:
] Dye (or other) test performed:

Tributary has {check alt that apply):
[ Bed and banks
[ OHEWM? (check all indicators that apply):

[ clear, natural line impressed on the bank [ ] the presence of litter and debris
1 changes in the character of soil [[] destruction of terrestrial vegetation
M shelving [] the presence of wrack line
[] vegetation matted down, bent, or absent [ ] sediment sorting
[] leaf litter disturbed or washed away O scour
[] sediment deposition [] multiple observed or predicted flow events
[] water staining ] abrupt change in

plant community
[] other (kist):
[1 Discontinuous CHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): i
1 High Tide Line indicated by: Mean High Water Mark indicated by:
F1 oif or scum line along shore objects [] survey to available datum;
L] fine shell or debris deposits (foreshore) [ physical markings;
[ ] physical markings/characteristics [] vegelation lines/changes in vegetation types.

[T tidal gauges
1 other (list):

(iii) Chemical Characteristics:
Characterize tributary {e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)
Riparian corridor. Characteristics (type, average width):

%A natural or man-made discontinuify in the OHWM does not necessarily sever jurisdiction (e.g., where the stream. temporarily Sows
underground, er where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime {¢.g., flow over a rock oulcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"Ibid.



[7] Wetland fringe. Characteristics:
[0 Habitat for:
1 Federally Listed species. Explain findings:
[1 Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ ] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
{a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow, Relalmnshm Wlth Non-TNW:
Flow is: Pick L

Surface flow is: £}
Characteristics;

Explain findings:
 te: performed

Subsurface flow:
[ Dye(oro

(c) Wetland Adjacency Determination with Non-TNW:

[_] Directly abutting

[] Not directly abutting
[1 Discrete wetland hydrologic connection. Explain:
[[] Ecological connection. Explain:
] Separated by berm/barrier. Explain:

(d)

Estimate approximate locatlon of wetland as within the P t floodplain.

(ity Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quahty general

watershed characteristics; ete.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[0 Habitat for:
["] Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:
[1 Other environmentally-sensitive species. Explain ﬁndmgs
L1 Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any
All wetiand(s) being considered in the cumulative analysis: 1
Approximately ( } acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? {Y/N) Size {in acres) Directly abuts? {Y/N)

Size (in acres)

Summarize overall biological, chemical and physical functions being performed:



C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, kas more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus inchude, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nesus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters 1o TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

¢ Does the tributary, in combination with its adjecent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions ebserved or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with ali of its
adjacent wetlands, then go to Section 1ILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review arca:
TNWSs: 500 linear feet 1257 widih (ft), Or, acres.
Wetlands adjacent to TNWs; acres.

2.  RPWs that flow directly or indirectly into TNWs.
b4 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial:
4 Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section 1ILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not 2 TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is previded at Section II1.C.

Provide estimates for jurisdictional waters within the review arca (check all that apply):
] Tributary waters: linear feet width (ft).
Other non-weiland waters: acres.

*See Footnote # 3.



Identify type(s) of waters:

4.  'Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section [H.D.2, above. Provide rationale indicating that wetland is
dircctly abutting an RPW:

= Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section III.B and rationale in Section II1.D).2, above. Provide rationale indicating that
wetland is directly abutting an RFW:

Provide acreage estimates for jurisdictional wetlands in the review area; acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN'Ws.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section IT.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non—RPWs that flow directly or indirectly into TNWs.

7l Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly sttuated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section [II.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” Lake Emory was created by the

impoundment of the Little Tennessee River.
Demeonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demeonstrate that water is isolated with a nexus to commerce (see E below).

E. TSOLATED [INTERSTATE OR INTRA-STATE} WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10

£ which are or could be used by interstate or foreign travelers for recreational or other purposes.

i} from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce,

Interstate isofated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
i Tributary waters: linear feet width (i1).
Other non-wetland waters: acres.
. Identify type(s) of waters:

1 Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
_ Engineers Wetland Delineation Manual and/or appropriate Regional Supplements,
Q Review arca included isolated waters with no substantial nexus to inferstate (or foreign) commerce.
1 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
i Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
[ Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the '
MBR factors (i.e., presence of migratory birds, presence of endangered species, vse of water for irrigated agriculture), using
best professional judgment {check all that apply):

° To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



| - Non-wetland waters (i.e., rivers, streams}: linear feet width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

| Non-wetland waters (i.e., rivers, streams): linear feet, width {{t).
i Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES,

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
P4 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Z1  Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[ Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[] USGS 8§ and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: Franklin.
USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map{(s): .
FEMA/FIRM maps: NC May 2009, Map No. 370065950017.
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929}
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter;
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT .JD:




APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Ceorps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION E: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISPICTIONAL DETERMINATION (JD): September 16,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01648, Duke Energy Carolinas, LLC/
Atin.: Travis Sinclair

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/horough: Macon CHy: Franklin
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35,2202 N,
83.3709 W
Universal Transverse Mercator:
Name of nearest waterbody: Little Tennessee River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River
Name of watershed or Hydrelogic Unit Code (HUC): Upper Little Tennessee (06010202)
B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
4 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and aze recorded
on a different JD form. )

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination. Date: September 16, 2013
24 Tield Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

e “navigable waters of the U.S” within Rivers and Harbors Act (RITA) jurisdiction (as defined by 33 CI'R part 329) in
the review area, [Required]
Waters subject to the ebb and flow of the tide.
P4 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain: The Little Tennessee River (Lake Emory) is a section 10 River below the Main Street Bridge in
Franklin, NC, which is upstream of the site.

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area.

[Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.5. in review area {check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectty into TNWs
Non-RPWs that flow directly or indirectly into TN'W3
Wetlands directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly inte TN'Ws
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft} and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdietion based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
| Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

 jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 1T below.

? For purposcs of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round er has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentatior is presented in Section INTF.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies wilk assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section H1LA.1 and Section I1LD.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections HILA.1 and 2 and Section 111.D.1.; otherwise, see Section IIL.B below.

1. TNW
Identify TNW: Little Tennessee River (Lake Emory).
Summarize rationale supporting determination: Very large watershed, waterway can and has and does support
navigation of nen-motorized and motorized boats.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over nen-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” {(RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e-g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has vear-round (perennial) flow, skip te Section HII.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section I11.D.4.

A wetland that is adjacent to but that dees not directly abut an RFW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is nof perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the YD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section IILB.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section 111.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i} General Area Conditi
Watershed size:
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[C1 Tributary flows directly into TN'W. _
[ Tributary flows through tributarics before entering TNW.

Project waters are ]
Project waters are E
Project waters are
Project waters are } t acrial (straight) miles from RPW.
Project waters cross or scrve as state boundaries. Explain:

Identify flow route to TNW?:
Tributary stream order, if known:

(b} General Tributary Characteristics (check all that apply):
Tributary is: {1 Natural
[] Artificial (man-made). Explain:

# Note that the Instructional Guidebook contains additional infermation regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which fiows through the review area, to flow into tributary b, which then flows into
TNW.



[ ] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition {check all that apply):

[ silts [1 sands [T Concrete
] Cobbles [ Gravel F1 Muck
[1 Bedrock ] Vegetation. Type/% cover:

(1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:
Tributary gradient (approximate average slope): %

(¢) Elow:
Tributary provides for: i
Estimate average number o
Describe flow regime: .
Other information on duration and volume:

ow events in review arca/year

Characleristics:

Surface flow is: E

Subsurface flow: 3
[IDye(oro

Explain findings:
t performed;

Tributary has {check all that apply):
[[] Bed and banks
] OFWM® (check all indicators that apply):

[] clear, natural line impressed on the bank [ ] the presence of litter and debris
[] changes in the character of soil [ destruction of terrestrial vegetation
[ shelving [] the presence of wrack line
[[] vegetation matted down, bent, or absent [ ] sediment sorting
[] leaf litter disturbed or washed away [ scour
[] sediment deposition [ multiple observed or predicted flow events
[ water staining U abrupt change in

plant community
[] other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
High Tide Line indicated by: {&1 Mean High Water Mark indicated by:
[] oil or scum iine along shore objects [ survey to available datum;
['1 fine sheli or debris deposits (foreshore)  [] physical markings;
E1 physical markings/characteristics [] vegetation lines/changes in vegetation types.

[T tidal gauges
[ other {list):

(iif) Chemical Characteristics:
Characterize tributary {c.g., water color is clear, discolored, oily filmn; water quality; general watershed
characteristics, etc.). Explain:
Tdentify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)
Riparian corridor. Characteristics {lype, average width):
[l Wetland fringe. Characteristics:
1 Habitat for:
{1 Federally Listed species. Explain findings:
] Fish/spawn areas. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OITWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

"hid.



[} Other environmentally-sensitive species. Explain findings:
[T Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) - General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Subsurface flow: | Explain findings:
{1 Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[ Ecological conmection. Explain:
[ Separated by berm/barrier. Explain:

{d) Proximity (Relationship) to TNW
Project wetlands are f river miles from TNW.
Project waters ar t aerial (straight) miles from TNW.
Flow is from: Pit
Estimate appro

ate location of wetland as within the i floodplain.

(ii) Chemical Characteristics:

Characterize wetland system (e.g., waler color is clear, brown, oil filim on surface; water quahty, general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): ;

[ Vegetation type/percent cover. Explain:

{1 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[[] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if an
All wetland(s) being considered in the cumulative analysis: | E
Approximately { ) acres in total are being considered in the cumulative analysis.

For cach wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N)

Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in



combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. Itis not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not selely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider inclede, for example:

*  Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or 1o reduce the amount of pollutants or flood waters reaching a TN'W?

e . Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Deoes the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

e Does the tributary, in combination with its adjacent wettands (if any), have other relationships to the physical,
chemical, or biological inteprity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itseif, then go to
Section IILD:

2. Significanf nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TN'Ws. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IILD:

3.  Significant nexus findings for wetlands adjacent to an RPW but that do net directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: 500 linear feet 1257 width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TN'Ws,
Tributaries of TN'Ws where tributaries typically flow vear-round are jurisdictional. Provide data and rafionate
indicating that tributary is perennial:
p Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Dwata supporting this conclusion is provided at Section ITLB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TN'W is jurisdictional. Data supporting this conclusion is provided at Section III.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width {ft}.
- Other non-wetfand waters: acres.

Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
# Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

*See Footnote # 3.



indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

| Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section [1L.13 and rationale in Section II[.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

Wetlands that do net directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly sitnated adjacent wetlands, bave a significant nexus with a TN'W are jurisidictional.
Data supporting this conclasion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWSs.

] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impeundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.8.)”
Lake Emory was created by the impoundment of the Little Tennessee River.
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or

Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DPEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

=1 which arc or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in intersiate commerce.

51 Interstate isolated waters. Explain:

{5} Other factors. Explain:

Identify water body and suiimarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that appiy):

Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.
Identify type(s) of waters:
£ Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
£ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engincers Wetland Delineation Manual and/or appropriate Regional Supplements.
2l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[1 Prior to the Jan 2001 Supreme Court decision in *SWANCC,” the review area would have been regulated based
- solely on the “Migratory Bird Ruic” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
£l Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors {i.e., presence of migralory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check alil that apply):

£ Non-wetland waters (i.e., rivers, streams): linear fect width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

® To complete the analysis refer to the key in Section HLD.6 of the Instructional Guidebook.
1 Prior to asserting or declining CWA. jurisdiction based solely on this category, Corps Districts will elevatc the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following

Rapanos.



Provide acrcage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

[i] Nen-wetland waters {i.e., rivers, streams): linear feet, width {ft).
I Lakes/ponds: acres.
| Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SQURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
' Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
| ] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: ;
- 1U.S. Geological Survey Hydrologic Atlas:
[} USGS NHD data.
[1 USGS 8 and 12 digit HUC maps.
U.8. Geological Survey map(s). Cite scale & quad name: Franklin.
USDA Natural Resources Conservation Service Seil Survey. Citatjon; Macon County, NC.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datam of 1529}
Photographs: [ ] Aerial (Name & Date):
or [} Other (Namé & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting sclentific literature:
Other information (please specify):

15053

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.8. Army Corps of Enginecrs
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION BATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 19,
2013

B. DISTRICT CFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, 2013-01649, Duke Energy Carofinas, LLC /
Attn.: Joseph Carriker

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Macon City: Topton
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.269614 N,
83.673727T W

Universal Transverse Mercator:

Name of nearest waterbody: Nantahala River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nantahala River

Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202}

B Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JO form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office (Desk) Determination. Date: September 19, 2013
Field Determination. Date(s}:

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

SRR o

There K i “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction {as defined by 33 CFR part 329)
in the review area. [Reguired]
Waters subject to the ebb and flow of the tide.

] Waters are presenily used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

: “waters of the U8 within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. | Reguired]

1. Waters of the U.5,
a. Indicate presence of waters of U.S. in review area (check all that apply): *

TNWs, including territorial scas

: Wetlands adjacent to TN'W
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs thai flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetfands

b. Identify (estimate} size of waters of the U_S, in the review area:
‘Non-wetland waters: 1000 linear feet: 40 width (ft) and/or acres.
Wetlands: acres. .

¢. Limits (boundaries) of jurisdiction based.on:
Elevation of established GCHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):*
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
Jjurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

® For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows vear-round or has contisuous flow at least
“seasonally” (e.g., typically 3 months).

3 Supporting documentation is presented in Section [ILF.



TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section I11.A.1 and Section 111.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITLA.1 and 2 and Section II1.D.1.; otherwise, see Section IIILB below.

1. TNW
Identify TN'W: Nantahala River.
Sumimarize rationale supporting determination: Large watershed, waterway can and has and does support navigation of

non-motorized hoats.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RP'W is also jurisdictional. ¥f the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a fraditional navigable water, even though a significant nexus finding is not required as a matter of law,

If the waterbody* is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, er both. If the JD
covers a tributary with adjacent wetlands, complete Section III.B.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section HHL.B.3 for all wetlands adjacent to that tributary, beth onsite and offsite. The determination
whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNW5s that flow directly or indirectly into TNW

(i} General Area Conditions
Watershed size:
Drainage arca;
Average annual rainfail: inches
Average annual snowfall: inches

(ii} Physical Characteristics:
{a} Relationship with TNW: ‘
[T Tributary flows directly into TNW,
[ Tributary flows through § tributaries before entering TNW.

: river miles from TNW.
E river miles from RPW.,

f aerial (straight) miles from TN'W.
Project waters are Fiek: aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are HB
Project waters are ¥
Project waters are

Identify flow route to TNW?;
Tributary stream order, if known:

(b} General Tributary Characteristics (check all that apply):
Tributary is: [ Natural
[] Anificial (man-made). Explain;

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows throngh the review area, to flow into tributary b, which then flows into
TNW. :



[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width; feet
Axverage depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

7 silts {1 Sands [T Concrete
[} Cobbles [1 Gravel : [1 Muck
[J Bedrock 1 Vegetation. Type/% cover:

[ Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for
Estimate average number o
Describe flow regime:
Other information on duration and volume:

Oow events in review area/year; |

Surface flow is: . Characteristics:
Subsurface flow: | Explain findings:
[ Dye (ar other) test performed:

Tributary has (check all that apply):
[ 1 Bed and banks
[T OHWM?® (check all indicators that apply):

] clear, natural line impressed on the bank [ the presence of litter and debris
[L] changes in the character of soil [} destruction of terrestrial vegetation
[1 shelving [] the presence of wrack line
[7] vegetation matted down, bent, or absent [ ] sediment sorfing
{7 leaf litter disturbed or washed away [ scour
[[] sediment deposition [] multiple observed or predicted flow events
[1 water staining O abrupt change in

plant community
[} other (list):
L] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply): -
i High Tide Line indicated by: Mean High Water Mark indicated by:
[] oil or scum line along shore objects [ survey to available datum;
[ fine shelt or debris deposits {foreshore) [] physical markings;
[] physical markings/characteristics [] vegetation lines/changes jn vegetation types.

I tidal gauges
L] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g.. water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biolegical Characteristics. Channel supports (check all that apply)
Riparian corridor. Characteristics (type, average width):
1 Wetland fringe. Characteristics:
[ Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:

®A natural or man-made discontinuity in the OH'WM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime {(e.g., flow over a rock outcrop or through a culvert), the agenc:les will look for indicators of flow above
and befow the break.

"hid.



{1 Other environmentally-sensitive species. Explain findings;
] Aquatic/wild:ife diversity. Fxplain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a} General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b} General Flow Relationship with Non-TNW:

Characteristics:

Subsurface flow: Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TINW:
[7] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrelogic connection. Explain:
[] Ecological connection. Fxplain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands ar 35t river miles from TNW.
Project waters are | i acrial (straight) miles from TNW,
Flow is from
Estimate appromma‘ze locat.lon of wetland as within the

(i) Chemical Characteristics: -
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.}. Explain:
Identity specific poltutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[l Vegetation type/percent cover. Explain:

[ Habitat for:
L] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[L] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis i
Approximately ( ) acres in total are being considered in the curnulatlve analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? {(Y/N) Size ( in acres)

Summarize gverall biological, chemical and physical functions being performed:
SIGNIFICANT NEXUS DETERMINATION
A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions

performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in



combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biclogical integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW), Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or {lood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself], then go to
Section [1.D:

2. Significant nexus ﬁndiﬁgs for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section TILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: 1000 linear feet 40 width (ft), Or, acres.
9] Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

_indicating that tributary is perennial:
| Tributaries of TN'W where tributaries have continuous flow “seasonal Iy (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section II1.B. Provide rationale indicating that

tributary flows scasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
i} Tributary waters: linear feet width (ft).
{5} Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs* that flow directly or indirectly into TNWs.
i

Waterbody that is not a TNW or an RPW, but flows directly or indirectly into & TN'W, and it has a significant
nexus with a TN'W is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictiona! waters within the review area (check all that apply):

Tributary waters: linear feet width (fi).
5 Other non-wetland waters: acres.
Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

5See Footnote # 3.




indicating that tributary is perennial in Section 1I1.DD.2, above. Provide rationale indicating that wetland is
dizectly abutting an RPW:

[l Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is scasonal in Section II.B and rationale in Section 1IL.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreape estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Eif  Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review azea: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,
- Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adiacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.

Data supperting this conchusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Pemeonsirate that impoundment was created from “waters of the U.S..” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED |INTERSTATE OR INTRA-STATE} WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

{5} which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

4 Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
1 If potential wetlands were assessed within the review arca, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Mannal and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above): .

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional ]udgment (check all that apply):

il Non-wetland waters (i.e., rivers, streams): linear feet width (fi).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Bl Wetlands: acres.

¥ To complete the analysis refer to the key in Section 11LD.6 of the Instructional Guidebock.
" Prior to asserting or declining CWA jurisdiction based solely or this category, Corps Districts will clevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandim Regarding CWA Act Jurisdiction Following

Rapanos.



Provide acreage estimates for non-furisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wettand waters (j.e., rivers, streams): linear feet, width (ft).

Lakes/peonds: acres.

:} Other non-wetland waters; acres. List type of aquatic resource:

Wetlands: &4CTES.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant;
Data sheets prepared/submitted by or on behalf of the applicant/consultatit.
[] Office concurs with data sheets/delineation report.
[.] Office does riot concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters® study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[.]1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scate & quad name: Hewitt,
USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC.
| National wetlands inventory map(s). Cite name:
| State/Local wetland inventory map(s):
- FEMA/FTRM maps: .
100-year Floodplain Elevation is: {(National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
or [ ] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
| Applicable/supporting scientific literature:
| Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:




APPROVED JURISDICTIONAIL DETERMINATION FORM
U.5. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD}): Septerober 16,
2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01651, Duke Energy Carolinas, LL.C/
Aftn.: Travis Sinclair

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Clay City: Murphy

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.0664 N,

83.9266 W

Universal Transverse Mercator:

Name of nearest waterbody: Hiwassee River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Iliwassee River

Name of watershed or Hydrologic Unit Code (HUC): Hiwassee (06020002)

K Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

| Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded

on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY)
B] Office (Desk) Determination. Date: September 16, 2013
Field Determination. Date{s):

SECTION II:_ SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There “navigahle waters of the U.8.” within Rivers and Harbors Act (RHA) jurisdiction {as defined by 33 CFR part 329)
in the review area. [Reqguired]

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

~ B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Kre “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

I. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): !

TINWs, including territorial seas

Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow direcily or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 200 linear feet: 225 width (it} and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: ¥
Elevation of established OHWM (if known):
2. Non-regulated waters/wetlands (check if applicable):’
} Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

% For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at feast
“seasonally” (e.g., typically 3 months),

¥ Supporting documentation is presented in Section IILF.




A. TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction ever TNWs and wetlands adjacent to TNWs, If the aquatic resource is 2 TNW,
complete Section ITI.A.1 and Section ITLD.1. enly; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IIL.A.1 and 2 and Section ILD.1.; otherwise, see Section ITL.B befow.

1. TNW
Identify TNW: Hiwassee River.
Summarize rationale supporting determination: Very large watershed, waterway can and has and does support
navigation of non-motorized and motorized boats.

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW)} AND ITS ADJACENT WETLANDS (IF ANY):

This sectior summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Raparnos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typicaliy 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section ITL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW, I the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers & tributary with adjacent wetlands, complete Section ITLB.1 for the tributary, Section ITLB.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section II1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditions:
Watershed size: ]
Drainage area:
Average annual rainfall: inches

© Average annual snowfall: inches

(ii) Physical Characteristics:
{a} Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through | it tributaries before entering TNW.

e river miles from TNW.

Project waters are E river miles from RPW.

Project waters are : aerial (straight) miles from TNW,
Project waters are { acrial (straight) miles from RPW.
Project waters cross or serve as state houndaries. Explain:

Project waters are

Tdentity flow route to TNW?:
Tributary stream order, if known:

(b} General Tributary Characteristics (check all that apply):
Tributary js: [ Natural
[] Artificial {man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



] Manipulated (man-altered}. Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet’
Average depth; feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[1silts 1 Sands [ Concrete
[J Cobbles ] Gravel ] Muck
{7 Bedrock I Vegetation. Type/% cover:

[ Other. Explain:

Tributary conditien/stability [¢.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffie/pool complexes. Explain:

Tributary geometry: 2
Tributary gradient (approximate average slope): %

(c) Flow:
Tributary provides for: P
Estimate average number of flow events in review area/year: ]
Describe flow regime:
Other information on duration and volume:

Surface flow is: Characteristics:
Subsurface flow: ] Explain findings:
[T] Dye (or other) est performed:

Tributary has {check all that apply):
[] Bed and banks
[] OHWM?® (check all indicators that apply):

[ clear, natural fine impressed on the bank [ ] the presence of litter and debris
[J changes in the character of 5011 [1 destruction of terrestrial vegetation
[J shelving (7 the presence of wrack line
[ vegetation matted down, bent, or absent [ ] sediment sorting
[] leallitter distrbed or washed away [.] scour .
[1 sediment deposition [] multiple observed or predicted flow events
[1 water staining ] abrupt change in

plant community
[] other (list):
[ Biscontinaeus OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
| High Tide Line indicated by: Mean High Water Mark indicated by:
1 oil or scum line along shore objects [T survey to available datum:
{1 {ine shell or debris deposits (foreshore) [ ] physical markings;
] physical markings/characteristics [1 vegetation lines/changes in vegetation types.

[ tidal gauges
[T other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)
Riparian corridor. Characteristics (type, average width):
[l Wetland fringe. Characteristics:
"1 Mabitat for:
[ Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
uriretated to the waterbody’s flow regime (e.g., flow over a rock outerop or through a culvert), the agencies will look for indicators of flow above
and belew the break,

bid.



[[1 Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties;
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain;
Project wetlands cross or serve as state boundaries. Explain:

Subsurface flow: . Explain findings:
] Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW:
{7 Directly abutting
[l Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
] Ecological connection. Explain:
[7] Separated by berm/barrier. Explain:

{d) Proximity (Relationship) to INW
Project wetlands ar L river miles from TNW.
Project waters are aerial (straight) miles from TN'W.
Flow is from: |
Estimate apprommate locatlon of wetland as within the

st floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; ete.). Explain:’
Identify specific pollutants, if known:

(ifi)} Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

[0 Habitat for:
[] Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[.] Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of ail wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: ] g
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,



physical and/or biolegical integrity of a TNW. Considerations when evalnating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and ail its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floedplain is not selely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of poltutants or flood waters reaching a TNW?

e Does the {ributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

»  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

»  Does the tributary, in combination with its adjacent wetlands (it any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section TILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IFLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with alf of its
adjacent wetlands, then go to Section HL.D:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: 200 linear feet 225 width (ff), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TN'Ws.
£3 Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial:
| Tributaries of TN'W where tributaries have continuous flow “seasonally™ (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width {ft).
[ Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs® that flow directly or indirectly into TNWs.
‘Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IH.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
| Tributary waters: linear feet width (ft).
i1 Other non-wetland waters: acres.

Tdentify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Previde data and rationale
indicating that tributary is perennial in Section I{L.D.2, above. Provide rationale indicating that wetland is

¥See Footnote # 3.



directly abutting an RPW:

3 Wetlands direcily abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IIL.B and rationale in Section II1.1D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

{5 Wetlands that do not directly abui an RPW, but when considered in combinatien with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a2 TN'W are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

{1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section IT1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7.  Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

| Demenstrate that impoundment was created from “waters of the U.S.)” or

Demenstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see Is below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

F} which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review arca (check all that apply):

Tributary waters: lincar feet width (ft).
254 Other non-wetland waters: acres.

Identify type(s) of waters:
2 Wetlands: acres.

If potential wetlands were assessed within the review area, these areas did not meet the criteria in Lhe 1987 Corps of
Engmeers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isclated waters with no substantial nexus to interstate (or foreign) commerce.

[Tl Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.c., presence of migratory birds, presence of endangered species, use of water for frrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (j.e., rivers, streams): linear feet width (ft).

il Lakes/ponds: acres.

Other nen-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

® To complete the analysis refer to the key in Section IF.1.6 of the Instructional Guidebook.

W Prior to asserting or declining CWA. jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regurding CWA Act Jurisdiction Fellowing
Raparnos.



Non-wetland waters (i.e., rivers, streams}: linear feet, width (ft).

| Lakes/ponds: - acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately refercnce sources below):
‘ Maps, plans, plots or plat submitied by or on behalf of the applicant/consultant:
#  Data sheets preparcd/submitted by or on behalf of the applicant/consultant.
{_] Office concurs with data sheets/delineation report.
' [] Office does not concur with data sheets/delineation report.
#% Data sheets prepared by the Corps:
| Corps navigable waters” study:
| U.S. Geological Survey Hydrologic Atlas
] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
| 1U.S. Geological Survey map(s). Cite scale & quad name: Peachtree.
USDA Natural Resources Conservation Service Soil Survey. Citation: Clay County NC.
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: . '
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
© or [ Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
| Applicable/supporting scientific literature:
| Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section 1V of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 9/9/13

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: SAW-2013-01670 NCDOT/B-4988/Bridge 309/Div 14

C. PROJECT LOCATION AND BACKGROUND INFORMATION: B-4988 - Bridge No. 309
State: North Carolina County/parish/borough: Henderson City: Hendersonville
Center coordinates of site (lat/long in degree decimal format): Lat. 35.39057° N, Long. -82.44413° W.

Universal Transverse Mercator:
Name of nearest waterbody: Featherstone Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River

Name of watershed or Hydrologic Unit Code (HUC): 06010105

Xl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
X Office (Desk) Determination. Date: USACE 9/9/13
[] Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Are no “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Required]
[0 waters subject to the ebb and flow of the tide.
[ waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): *
TNWs, including territorial seas
Wetlands adjacent to TNWSs
Relatively permanent waters? (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWSs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

I o

b. ldentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 250 linear feet: 7 width (ft) and/or acres.
Wetlands: 0 acres.

c¢. Limits (boundaries) of jurisdiction based on: Established by OHWM.
Elevation of established OHWM (if known): .

2. Non-regulated waters/wetlands (check if applicable):®
[0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section 111 below.

2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally”
(e.g., typically 3 months).

® Supporting documentation is presented in Section I11.F.



SECTION I11: CWA ANALYSIS

A

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section 111.A.1 and Section I11.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections 111.A.1 and 2
and Section 111.D.1.; otherwise, see Section I111.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent”:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section 111.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section I11.B.1 for
the tributary, Section 111.B.2 for any onsite wetlands, and Section 111.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section I11.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size: Pick List
Drainage area: Pick List
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[] Tributary flows through Pick List tributaries before entering TNW.

Project waters are Pick List river miles from TNW.

Project waters are Pick List river miles from RPW.

Project waters are Pick List aerial (straight) miles from TNW.
Project waters are Pick List aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Identify flow route to TNW?®:
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West.

® Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
[ Artificial (man-made). Explain:
[] Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Pick List.

Primary tributary substrate composition (check all that apply):

[ silts [ sands [ concrete
[] Cobbles [] Gravel ] Muck
[] Bedrock [ Vegetation. Type/% cover:

[] other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: Pick List

Tributary gradient (approximate average slope): %

(c) FElow:
Tributary provides for: Pick List
Estimate average number of flow events in review area/year: Pick List
Describe flow regime:
Other information on duration and volume:

Surface flow is: Pick List. Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

Tributary has (check all that apply):
[] Bed and banks
] OHWMS® (check all indicators that apply):
[ clear, natural line impressed on the bank [] the presence of litter and debris
[J changes in the character of soil [] destruction of terrestrial vegetation
[ shelving [ the presence of wrack line
[ vegetation matted down, bent, or absent [] sediment sorting
[ leaf litter disturbed or washed away [ scour
[] sediment deposition [0 multiple observed or predicted flow events
[] water staining [] abrupt change in plant community
[ other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply):

[0 High Tide Line indicated by: [0 Mean High Water Mark indicated by:
[ oil or scum line along shore objects [ survey to available datum;
[ fine shell or debris deposits (foreshore) [] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.

"Ibid.



(iv) Biological Characteristics. Channel supports (check all that apply):

[ Riparian corridor. Characteristics (type, average width): .
[0 Wetland fringe. Characteristics:
[0 Habitat for:

[] Federally Listed species. Explain findings:

[ Fish/spawn areas. Explain findings:

[] Other environmentally-sensitive species. Explain findings:

] Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:
Flow is: Pick List. Explain:

Surface flow is: Pick List
Characteristics:

Subsurface flow: Pick List. Explain findings:
[] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting
[] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are Pick List river miles from TNW.
Project waters are Pick List aerial (straight) miles from TNW.
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pick List floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[ Riparian buffer. Characteristics (type, average width):
[ Vegetation type/percent cover. Explain:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: Pick List
Approximately ( ) acres in total are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section I11.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section 111.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 111.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNws: linear feet width (ft), Or, acres.
] Wetlands adjacent to TNWSs: acres.

2. RPWs that flow directly or indirectly into TNWs.

X Tributaries of TNWSs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Scores >30 on NCDWQ Stream ID form. Prominent OHWM. Featherstone Creek is on USGS quad
maps.

[ Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section I11.B. Provide rationale indicating that tributary flows
seasonally:



Provide estimates for jurisdictional waters in the review area (check all that apply):
X Tributary waters: 250 linear feet 7 width (ft).
[C] Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
[l waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section I11.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.
Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
[0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
] wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I11.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

] wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section I11.B and rationale in Section 111.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.
[0 wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section I11.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlandsadjacent to non-RPWs that flow directly or indirectly into TNWs.
[0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section I11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
[0 Demonstrate that impoundment was created from “waters of the U.S.,” or
[0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
[0 Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):®
[ which are or could be used by interstate or foreign travelers for recreational or other purposes.

] from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
[ which are or could be used for industrial purposes by industries in interstate commerce.

[ Interstate isolated waters. Explain:

[C] Other factors. Explain:

8See Footnote # 3.

® To complete the analysis refer to the key in Section 111.D.6 of the Instructional Guidebook.

° prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Identify water body and summarize rationale supporting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
[0 Tributary waters: linear feet width (ft).
[] Other non-wetland waters: acres.
Identify type(s) of waters:
[] Wetlands:  acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

[0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/or appropriate Regional Supplements.

[ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the

“Migratory Bird Rule” (MBR).
[0 waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
] Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment (check all that apply):

[0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
[0 Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

[ Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

[l Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
[0 Lakes/ponds: acres.

[] Other non-wetland waters: acres. List type of aquatic resource:

] Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
XI Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
[] Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
[] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):USACE GIS map and CE.

XOOO OOOOoOodo . Odd

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMIN- . .ON FORM
1.8, Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JID Form Instructional Guidebook.
SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 9,
2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01701, The Pines at Davidson, Inc / Attn:
Scott Chinery

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located west nortwest of 488
Avinger Lane in Davidson, Mecklenburg County, NC. Coordinates are: 35.4898 N, -80.8457 W.
State: NC County/parish/borough: Mecklenburg  City: Davidson
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.4898 N, -
80.8457 W
Universat Transverse Mercator:
Name of nearest waterbody: South Fork West Branh Rocky River
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: UT to South Fork West
Branch Rocky River flows to the Atlantic Ocean via South Prong West Branch Rocky River, West Branch Rocky River,
Rocky River and the Pee Dee River. The Pee Dee River is navigable-in-fact at the Blewett Falls Dam.
Name of watershed or Hydrologic Unit Code (HUC): Rocky Watershed, Upper Pee Dee Basin, HUC: 03040105
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon reguest,
i Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
ﬁ Office (Desk) Determination. Date: September 9, 2013
£ TField Determination. Date(s): F\"‘j < |7o\’3

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. |Required]

i Waters subject to the ebb and flow of the tide.

Walers are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

There Aré “waters of the U.5.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of U.5. in review area (check all that apply):
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWSs) that flow directly or indirectly into TNWS
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TN'Ws
Impoundments of furisdictional waters
Isolated (interstate or infrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 162linear feet: 2width (ft) and/or acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on:
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
Est Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section ilI below.

? For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section ITLF.



_ SECTION IIT: CWA ANALYSIS
" A. TNWs AND WETLANDS ADJACENT TO TNWs
The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete

Section ITLA.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ITI.A.1 and 2
and Section HI.D.1.; otherwise, see Section TTL.B below.

1. TNW
Identify TNW:

Sumrmarize rationale supporting determination:

2, Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (TF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanoshave been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributarvies are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the agquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IIL.D.2. If the aquatic resource is 2 wetland directly abutting a tributary with perennial flow,
skip to Section 111.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant néxus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a_
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation must
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wettands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section IIL.B.1 for
the tributary, Section 1I1.B.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section H1.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size: 129
Drainage area: 9.64 j¢ios
Average annual rainfall: 44.82 inches
Average annual snowfall: 4 inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[] Tributary flows directly into TNW,
Tributary flows through 4 tributaries before entering TNW.

Project waters are Sé-gwi river miles from TN'W.

Project waters are 1 ij%@?fé) river miles from RPW,

Project waters are 5-10 aerial (straight) miles from TNW.
Project waters are L (018ss) aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: No.

Tdentify flow route to TNW?: UT to UT to South Prong Branch to West Branch to Rocky River.
Tributary stream order, if known: 1st.

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b} General Tributary Characteristics (check all that apply):
Tributary is: I Natural
[] Artificial (man-made). Explain:
[_] Manipulated (man-aitered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: 3 feet
Average depth: .5 feet
Average side slopes:

Primary tributary substrate composition {check all that apply):

B4 silts [<] Sands [ Conetete
1 Cobbles [ Gravel ] Muck
T Bedrock [ Vegetation. Type/% cover:

["] Other. Explain:

Tributary conditiorv/stability [e.g., highly eroding, sloughing banks]. Explain: erodable.
Presence of run/rlfﬂe/pool complexes. Explain: absence of riffle/pool complexes .
Tributary geometry: Mefhdering

Tributary gradient (approximate average slope): 0-2 %

(¢} Flow: 3
Tributary provides for: Seasonal fiow

Estimate average number of flow events in review area/year: |
Describe flow regime: Seasonal flows with mput from strom events.

Other information on duration and volume: .

Surface flow is: I}iScrete. Characteristics:

Subsurface flow: Unkiown. Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):

B4 Bed and banks

OHWMS® (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of $0il
shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition
water staining
other (list):
[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

LXXXOOXO
OORKOOX

If factors other than the OHWM were used to determme Tateral extent of CWA jurisdiction (check all that appty):

[] High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore objects L] survey to available datum;
[1 fine shell or debris deposits (foreshore) [ physical markings:
O physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: Weak flow, iron oxidizing bacteria present.
Identify specific pollutants, if known:

®A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (¢.g., whers the stream temporarily flows underground, or where
the OITWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will lock for indicators of flow above and below the break.

Thid.




(iv) Biological Characteristics. Channel supports (check all that apply):

Riparian corridor. Characteristics (type, average width): Forested 30' +/-.

[ Wetland fringe. Characteristics: Tributaries have abutting wetlands.

] Habitat for:
[] Federally Listed species. Explain findings: . !
(] Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings: . '
[_] Aquatic/wildlife diversity. Explain findings: .

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b)y General Flow Relationship with Non-TNW:
Flow is: chk .

Surface flow is:
Characteristic

Subsurface flow: 1 t. Explain findings:
[71 Dye (or other) test performed:

(¢} Wetland Adjacengy Determination with Non-TNW:
[_] Directly abutting
1 Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
[ Ecological connection. Explain:
[J Separated by betm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are st river miles from TNW.
Project waters are Pig  aerial (straight) miles from TNW,
Flow is from: Pick List.
Estimate approximate location of wetland as within the Pic

L floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film en surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific poliutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics (type, average width): .

[] Vegetation type/percent cover. Explain:

] Habitat for:
[] Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Bxplain findings:
[ ] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any) -
All wetland(s) being considered in the cumulative analysis: Bitk List
Approximately { } acres in fotal are being considered in the cumulative analysis.



For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? {Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance {(e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWSs, or to reduce the amount of pollutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section TILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section ITLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands, Check all that apply and provide size estimates in review area:
] TNWs: linear feet width (ft), Or, acres.
[£] wetlands adjacent to TNWs: acres,

2.  RPWs that flow directly or indirectly into TN'Ws,

[E] Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: .

Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., fypically three months each year) are
Jjurisdictional. Data supporting this conclusion is provided at Section TILB. Provide rationale indicating that tributary flows
seasonally: Stream A flows south across the project area for approximately 162 linear feet to its confluence wiih a non-
jurisdictional drainage ditch. Stream A exhibiied a moderate bed and bank, weak substrate sorting, and an average ordinary
high water width of two feet. Stream A exhibited weak sinuosity, and weak depositional bars and benches. Stream A was



classified as an RPW with seasonal flow according to USACE/EPA guidance, Seasonal RPW Stream A scored 22 out of a
possible 63 points on the NCDWQ Stream Classification Form, indicating intermittent/seasonal status (SCP1, attached).

Provide estimates for jurisdictional waters in the review area (check all that apply):
. Tributary waters: 162 linear feet 3width (ft).
#l Other non-wetland waters: acres.

Identify type(s) of waters:

Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TN'W or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section HLC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width (ft).
1 Other non-wetland waters: acres.

Identify type(s) of waters:

‘Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.2, above, Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section [IL.B and rationale in Section IIL.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

‘Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

. Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data suppotting this
conclusion is provided at Section ITL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains Jut'lSdlCthI‘lal

n Demonstrate that impoundment was created from “waters of the U.8..,” o

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

ISOLATED [INTERSTATE OR INTRA-STATE| WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

8Sesf: Footnote # 3.

?To complete the analysis refer to the key in Section I11.1).6 of the Instructional Guidebook.
' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Distriets will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.
which are or could be used for industrial purposes by industries in interstate commerce.
Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supperting determination:

Provide estimates for jurisdictional waters in the review area (check all that apply):
| B Tributary waters: linear feet width (ft).
[Z] Other non-wetland waters: acres.
Identify type(s) of waters: .
[E] wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[0 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule™ (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for nop-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
judgment {check atl that apply):

[l Non-wetland waters (i.c., rivers, sireams): lincar feet width (ft).
] Lakes/ponds: acres,
Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Bl Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

&l  Other non-wetland waters: acres. List type of aquatic resource:

Ed Wetlands: acres.

SECTIONTV: DATA SOURCES.

A. SUPPORTING DATA. Pata reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
2 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
(] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
[ USGS NHD data.
[[] USGS £ and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:1:24K.- Cormnelius, NC Quad, dated 1996.
USDA Natural Resources Conservation Service Soil Survey. Citation:Mecklenburg, NC dated 2011,
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
] Photographs: [_] Aerial (Name & Date):
or ] Other (Name & Date):Site Photographs (4-24-13).
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):
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B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A, REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 23,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, SAW 2013-01705, Whitney Waldrop, E.1I.
PSNC

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located at the north side
of Jackson Road, northeast of the intersection with Lewis Road near Fletcher.

State: NC County/parish/borough: Henderson City: Fletcher

Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.4182273 N, -
82493853 W

Universal Transverse Mercator:

Name of nearest water body: Cane Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad

Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

£ Check if other sites (e.g., offsite mitigation sifes, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office (Desk) Determination. Date: Sept 23, 2013
| Field Determination. Date(s):

SECTIONII: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

“navigable waters of the U.5.” within Rivers and Harbors Act (R11A) jurisdiction (as defined by 33 CFR part 329)

in the revrew area. [Required]
Waters subject to the ebb and flow of the tlde

commerce. Explain:
B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

“waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indlcate presence of waters of U.S. in review area (check all that apply):
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TN'Ws
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
‘Wetlands adjacent to but not directly abutting RPWSs that flow directly or indirectly into TN'Ws
Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Tdentify (estimate)} size of waters of the U.S. in the review area:
Non-wetland waters: 12 linear feet: 2 width (ft) and/or acres.
Wetlands: acres.

Elevatlon of established OIFWM (if known):

2. Non-regulated waters/wetlands {(check if applii::alble):3

! Boxes checked below shall be supported by completing the appropriate sections in Section III below.

2 For purposes of this form, an RPW is defined as a tributary that is not 2 TNW and that typically flows year-round or has continuous flow at least
“seasonally” {e.g., typically 3 months).

* Supporting documentation is presented in Section ITLF.



- Potentially jurisdictional waters and/or wetlands were assessed within the review arca and determined to be not
jurisdictional. Explain:

A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IIL.A.1 and Section IILD.I. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections HLA.1 and 2 and Section 1IL.D.1.; otherwise, see Section IILB below,

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supperting conclusion that wetfand is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at [east seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section I1L.D.2. If the aguatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section I1L.D.4,

A wetland that is adjacent te but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of 2
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the fributary has adjacent wetlands, the
significant nexus evaleation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section 111.B.1 for the tributary, Section 111.B.2 for any onsite
wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section ITL.C below.

1. Characteristics of non-TINWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area:
Average annual rainfall:
Average annual snowfall: inches

(ii) Physical Characteristics:

(a) Relationship with TNW:
[ Tributary flows directly info TNW
[] Tributary flows through §

ributaries before entering TNW.

river miles from TNW.

river miles from RPW.

Project waters are aerial (straight) miles from TN'W.
Projeci walers are F  aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries, Explain:

Project waters are ¥
Project waters are

Identify flow route to TNW®:
Tributary stream order, if known:

* Note that the Instructional Guidebeok contains additional information regarding swates, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, ¢.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.




{b) General Tributary Characteristics (check all that apply):
Tributary is: [] Natural
1 Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: }
Average side slopes: Pitle

Primary tributary substrate composition (check all that apply):

L] silts 1 sands [[] Conerete
[] Cobbles [] Gravel [ Muck
[ Bedrock [1 Vegetation. Type/% cover:

[1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:
Tributary gradient (approximate average siope): %

(c) Flow:
Tributary provides for: ] ;
Estimate average number of flow events in review area/year:
Describe flow regime:
Other information on duration and volume:

Surface flow is: . Characteristics:

Subsurface flow: | f. Explain findings:
1 Dve (or othcr) test performed:

Tributary has (check all that apply):
{ ] Bed and banks
[ OHWMS (check all indicators that apply):

] clear, natural line impressed on the bank [] the presence of litter and debris
M changes in the character of soil [] destruction of terrestrial vegetation
[] shelving [1 the presence of wrack line
[ vegetation matted down, bent, or absent [ ] sediment sorting
[ leaf litter disturbed or washed away [] scour
[ sediment deposition [l multiple observed or predicted flow events
[] water staining (| abrupt change in

plant community
[] other (list):
[ Discontinvous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
| High Tide Line indicated by: 2 Mean High Water Mark indicated by:
] oil or scum line along shore objects [] survey to available datur;
[ fine shell or debris deposits (foreshore)  [] physical markings;
[ physical markings/characteristics [] vegetation lines/changes in vegetation types.

[] tidal gauges
] other (list):

(iif) Chemical Characteristics:
Characterize tributary {e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)
(] Riparian corridor. Characteristics (type, average width):

A natural or man-made discontinuity in the OITWM does not necessarily sever jurisdiction (e.g,., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock cutcrop or through a culvert), the agencies will Jook for indicators of flow above
and below the break.

"hid.



i} Wetiand fringe. Characteristics:
[] Habitat for:
[ Federally Listed species. Explain findings:
L] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a} General Wetland Characteristics:
Properties;
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as stafe boundaries. Explain:

{b) General F lationship with Non-TNW:

Flow is: § Explain:

Surface flow is:
Characfteristics:

Subsurface flow Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determinaiion with Non-TNW:
[] Directly abutting

["] Not directly abutting
[ Discrete wettand hydrofogic connection. Explain:
[] Ecological connection. Explain:
I} Separated by berm/barrier, Explain:

(4} Proximity (Relationship) to TNW
Project wetlands are river miles from TNW.
Project waters are B aerial (straight) miles from TNW.
Flow is from:
Estimate approximate location of wetland as within the Piél

 floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; generat
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iki} Biological Characteristics. Wetland supports (check ail that apply):

Riparian buffer. Characteristics (type, average width): ;

{1 Vegetation type/percent cover. Explain:

[0 Habitat for:
[_] Federally Listed species. FExplain findings:
[ Fish/spawn areas. Explain findings:
[[] Other environmentatly-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any) .
All wetland(s) being considered in the cumulative analysis: st
Approximately ( ) acres in total are being considered in the cumulative analysis.

For cach wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:



C.

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexns based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity fo carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for specics that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

s Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occuy should he
documented below:

1. Significant nexus findings for non-RPW that bas no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IIE.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the teibutary in
combination with all of its adjacent wetlands, then go to Section ITLD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
i TNWs: linear feet width ({t), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
& Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream.
Professionals in the field observed flow levels and development of bed and bank structures in the

stream, indicative of perennial.

Tributaries of TNW where tributaries have continuous flow “seasonally” (.., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.

3See Footnote # 3.



Water body that is not a ITNW or an RPW, but flows directly or indirectly inte a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width {ft).
| Other non-wetland waters: acres.

Identify type{s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

'jfi?’j Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasenal in Section II1.B and rationale in Section 1I1.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

Lh

Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section IT.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RP'Ws that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Sectien ITL.C,

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.

#i Demonstrate that impoundment was created from “waters of the 17.S.,” or

Demanstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (sec E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

[ which are or could be used by interstate or foreign travelers for recreational or other purposes.
from which fish or sheilfish are or could be taken and sold in interstate or foreign commerce,

. which are or could be used for industrial purposes by indusiries in interstate commerce.

Interstate isolated waters. Explain:

1 Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area {check all that apply):
| Tributary waters: linear feet width (ft).

4 Other non-wetland waters: acres.

Identify type(s) of waters:

| Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Maaual and/or appropriate Regional Supplements.

® To complete the analysis refer to the key in Section 111.1D.6 of the Instructional Guidebock.

' Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
YXQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



fi] Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[l Prior to the Fan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters {i.c., rivers, sireams): linear feet width (ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:

bl Wetlands: acres.

Provide acreage estimates for nen-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction (check all that apply):

. Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres. '

SECTION 1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
' Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
: Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report.
Data shects prepared by the Corps:
Corps navigable waters” study: ;
U.8. Geological Survey Hydrologic Atlas:
] USGS NHD data.
[ 1 USGS 8 and 12 digit IIUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Fruitland.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: B Aerial (Name & Date):Unk.
or pJ Other (Name & Date):Unk.
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPFORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JB Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 13,
2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-11710, City of Morganton / Mark A.
Young

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Burke City: Morganton
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.708022,
-81.796239

Universal Transverse Mercator:

Name of nearest waterbody: Little Silver Creek

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba

Name of watershed or Hydrologic Unit Code (HUC): 3030101

Check if map/diagram of review arca and/or potential jurisdictional areas is/are available upon request.

| Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
Office (Desk) Determination, Date:9-13-2013
| Field Determination. Date(s):

SECTIONII: SUMMARY OF FINDINGS
A, RHA SECTION 10 DETERMINATION OF JURISDICTION.

A “navigable waters of the [/.S.” within Rivers and Harbors Act (RTLA) furisdiction (as defined by 33 CFR part 329)
in the review area. [Required]

| Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISPICTION.

¢ “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): '
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 20 linear feet: 10 width (ft) and/or acres.
Wetlands: acres.

¢ Limits (boundaries) of jurisdiction based on: E
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):®
4 Potentially jurisdictional waters and/or wetlands were assessed within the review arca and determined to be not

jurisdictional. Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section I below.

* For pusposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows vear-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section TILF.




A

TNWs AND WETLANDS ADJIACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IIILA.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections ITL.A.1 and 2 and Section IILD.1.; otherwise, see Section IIL.B below.

1. TNW
[dentify TN'W:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continnous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody“ is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with & TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must constder the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section II1.B.2 for any onsite
wetlands, and Section 1I1.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section I1I.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:
Drainage area: ast
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(2) Relationship with TN'W:
[] Tributary flows directly into TNW.
[ Tributary flows through f tributaries before entering TNW.

river miles from TNW.

river miles from RPW.

Project waters are aerial (straight) miles from TN'W.
Project waters are aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW?:
Tributary stream order, if known:

(b) General Tributary Characteristics (check ail that applyk:
Tributary is: [] Naturat

*Note that the [nstructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

® Flow route can be described by identifying, e.g., tributary a, which flows through: the review area, to flow into tributary b, which then flows into
TNW.



(] Artificial (man-made). Explain:
[] Manipulated {man-aitered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes: Bie

Primary tributary substrate composition (check all that apply):

[ silis [] Sands [ Congrete
[T Cobbles [} Gravel [] Muck
[T Bedrock [ Vegetation. Type/% cover:

[ ] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain;

Presence of run/riffte/pool mpches. Explain:

Tributary geometry.

Tributary gradient (ap roximate average slope): %
(c) Flow:

Tributary provides for: ]

Estimate averape number of flow events in review area/year:
Describe flow regime:

Other information on duration and volume:

. Characteristics:

Surface flow is:

Subsurface flow: Explain findings:
[1Dve {or o er) test performed:;

Tributary has (check all that apply):
[] Bed and banks
[T OHWM® (check all indicators that apply):

[T clear, natural line impressed on the bank [] the presence of litter and debris
[] changes in the character of soil [ destruction of terrestrial vegetation
[ shelving [[1 the presence of wrack line
[ vegetation matted down, bent, or absent [ ] sediment sorting
71 leaftitter disturbed or washed away [] scour
] sediment deposition [] multipie observed or predicted flow cvents
[] water staining M abrupt change in

plani community
[ other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA. jurisdiction {check all that

apply):
High Tide Line indicated by: $3 Mean High Water Mark indicated by:
[ oil or scum line along skore objects [ survey to available datum;
L] fine sheil or debris deposits (foreshore) [] physical markings;
[1 physical markings/characteristics [[] vegetation lines/changes in vegetation types.

[ tidal ganges
(] other (list):

(ili) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discelored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply)
Riparian comridor. Characteristics (type, average width):
[] Wetland fringe. Characteristics:
(] Habitat for:
[T Federally Listed specics. Explain findings:

A natural or man-made discontinuity in the OLTWM does not necessarily sever jurisdiction. (¢.g., where the stream temporarily flows
underground, or where the OZWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., ﬁow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and betow the break.

"Thid.



[] Fish/spawn areas. Fxplain findings: ;
[] Other environmentally-sensitive species. Explain findings:
(] Aquatic/wildiife diversity. £xplain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) General Flow Relationship with Non-TNW:
Flow is: Pi . Explain:

t. Explain findings:
[.] Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TINW;
I Directly abutting '
[1 Not directly abutting
['1 Discrete wetland hydrologic connection. Explain:
{_] Ecological connection. Explain:
] Separated hy berm/barrier. Explain:

(dy Proximity (Relationship) to TNW
Project wetlands are ¥ river miles from TNW.
Project waters are | t acrial (straight) miles from TN'W.
Flow is from: w
Estimate approximate location of wetland as within the |

(i) Chemical Characteristics:

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general

watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[] Riparian buffer. Characteristics (type, average width): .
[] Vegetation type/percent cover. Explain:
] Habitat for; -
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aguatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s} being considered in the cumulative andlysis: P
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N)

Size (in acres)

Summarize overall biolo_éica.l, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of ifs adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biolegical integrity of a TNW. Congsiderations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebool. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands (if amty), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of pollutants or flood waters reaching a TN'W?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biclogical integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section IH.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section IT1.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go 1o Section 111D

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale

indicating that tributary is perennial: Little Silver Creek is a blue line stream on the USGS topographic map,
Drexel Quad which in North Careolina means it flows more than 3 months out of the year making it a perennial
stream.

Tributaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section ELB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 20 linear feet 10 width (ft).
£ Other non-wetland waters: acres.

Identify type(s) of waters:

3.  Non-RPWs?® that flow directly or indirectly into TN'Ws.
[} Waterbody that is not a TNW or an RPW, but flows directly or indirectly inte a TNW, and it has a signjficant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
[2if Tributary waters: linear feet width (ff).
i Other non-wetland waters: acres.

8See Footnote # 3.



Identify type(s) of waters:

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs,
Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
7 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I1LID.2, above, Provide rationale indicating that wetland is
directly abutting an RPW:

2 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IIEB and rationalc in Section 1I1.D.2, above. Provide ratienale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

Wetlands that do not directly abut an RPW, but when considercd in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section III.C.

Provide acreage estimates for jurisdictional wetlands in the review area: ACTEeS.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section HLC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
£ Demonstrate that water is isofated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,

INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

=] which are or could be used by interstate or foreign travelers for recreational or other purposes.

Bl from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.

121 which are or could be used for industrial purposes by industries in interstate commerce.

121 Interstate isolated waters. Explain:

Other factors. Explain:

ldentify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Ed Other non-wetland waters: acres.
Identify type(s) of waters:
| Wetlands: acres.

F. NON—JURISDICTIONAL WATERS, INCLU])I'NG WETLANDS (CHECK ALL THAT APPLY)
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
=4 Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce,
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
Other: (explain, if not covered above): :

* To complete the analysis refer to the key in Section TILD.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EV'A Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area, where the sofe potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered specics, use of water for imrigated agriculture), using
best professienal judgment (check all that apply):

] Non-wetland waters (i.e., rivers, streams): linear feet width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource;

Wetlands: acres. :

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard,
where such a finding is required for jurisdiction {check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource: _ :
Wetlands: acres. i

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
2 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.

B Office concurs with data sheets/delineation report,

1 Office does not concur with data sheets/delineation Teport.

Data sheets prepared by the Corps:

Corps navigabic waters” study: )

U.S. Geological Survey Hydrologic Atlas:

[J USGS NHD data.

_ F1USGS 8 and 12 digit HUC maps. '

3 U.S. Geological Survey map(s). Cite scale & quad name:NC-Glen Alpine.

| USDA Natural Resources Conservation Service Soil Survey. Citation:

National wetlands inventory map(s). Cite name:

State/Local wetland inventory map(s):

FEMA/FIRM maps:

100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)

Photographs: [_] Aerial (Name & Date):

_ or [1 Other (Name & Date):

L Previous determination(s). File no. and date of response letter:

=i Applicable/supporting case law: .

| Applicable/supporting scientific Hteratire:
| - Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instrmctions provided in Section IV of the JD Form Instructional Guidebook.

SECTION1: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 08/05/2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: & S AW REA 20130 17711

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State:North Carolina County/parish/borough: Watauga City: Boone
Center coordinates of site (lat/long in degree decimal format): Lat. 36.2086626° N Long. 81.7071067° W.
Universal Transverse Mercator: 17N
Name of nearest waterbody: Laorel Fork

Name of nearest Traditional Navigable Water (TNW) Into which the aquatic resource flows: Watauga River

Name of watershed or Hydrologic Unit Code (HUC): 06010103

Bd Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

[E} Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
E] Office (Desk) Determination. Date:
P4 Field Determination, Date(s): 8/05/2013

SECTION I1: SUMMARY OF FINDINGS
A, RHA SECTION 10 DETERMINATION OF JURISDICTION.

There Arene “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area. [Reguired)
] Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain: Neither.

B, CWA SECTION 404 DETERMINATION OF JURISDICTION.

 “waters of the [15.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required]

1. Waters of the U.S.
a. Indlcate presence of waters of U.S. in review area (check all that apply): !
TNWs, including territorial seas

i Wetlands adjacent to TNWs

& Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs

Non-RPWjs that flow directly or indirectly into TNWs

Wetlands directly abutting RPWs that flow directly or indirectly into TN'Ws

Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs

Impoundments of jurisdictional waters

Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: ~130 linear feet: ~14.69 ft (bkf) width (ft) and/or acres.
Wetlands: (J acres.

¢. Limits (boundaries) of jurisdiction based on: Kstal
Elevation of established OHWM (@if known):;~3300 feet,

2. Non—regulated waters/wetlands {check if appllcable)
il Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section TIT below.

* For purposes of this form, an RPW is defined as a tributary that is siot a TNW and that typically flows year-round or has continuous flow at least “seasonally”

(e.g., typically 3 months).
Supporting documentation is presented in Section IILF,




SECTION ITI: CWA ANALYSIS

A,

TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IIL.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TN'W, complete Sections Y¥L.A.1 and 2
and Section ITLD.1.; otherwise, see Section IILB below.

1. TNW
Identify TNW: No TNW found onsite.

Summarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristies of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Zz227205 have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), L.e. tributaries that typically flow year-round or have continnous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section IED.2, If the aguatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section 1IL.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abusting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation nrust
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section HLB.1 for
the tributary, Section IILB.2 for any onsite wetlands, and Section 11LB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section TILC below,

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditi
Watershed size: ~1.21§
Drainage area: ~1.21 :squa;
Average annual rainfall: approx 51 inches
Average annual snowfall: aprrox 30+ inches

(i) Physical Characteristics:
(a) Relationship with TNW:
X Tributary flows directly into TNW.
[ Tributary flows through 3 tributaries before entering TNW,

Project waters are 2
Project waters are 1

y river miles from TNW,

river miles from RPW.

Project waters are 122 aerial (straight) miles from TNW.
Project waters are 1:2 aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain: No.

Identify flow route to TNW?; Project waters appear to flow into Watanga River.
Tributary stream order, if known:

* Note that the Instructional Guidebook contains additional information regarding swales, dilches, washes, and erosional features generally and in the arid

West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW.



(b)Y General Tributary Characteristics (check all that apply): 1
Tributary is: Natural |
[] Artificial {man-made). Explain:
Manipulated (man-altered). Explain: Some sections piped.

Tributary properties with respect to top of bank (estimate): |
Average width: ~14.69 feet
Average depth: ~2.15 feet
Average side slopes:

Primary ributary substrate composition (check all that apply):

Silts X Sands ] Concrete
Cobbles Gravel O Muck
Ll Bedrock [ Vegetation. Type/% cover:

] Otber. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks], Explain:
Presence of run/riffle/pool lexes. HExplain:

Tributary geometry: M I

Tributary gradient (approximate average slope): ~2 %

(¢} Flow: )
Tributary provides for: |
Estimate average number of flow events in review area/year:

Describe flow regime:
Other information on duration and volume:

Surface flow is: € Characteristics:

Subsurface ﬂdw: Fxplain findings:
] Dye (or other) test performed:

Tributary has (check all that apply):

[[1 Bed and banks ‘

BX] OHWM? (check all indicators that apply): 3
O clear, natural line impressed on the bank
[[] changes in the character of soil
B shelving
vegetation matted down, bent, or absent
leaf litter disturbed or washed away
K sediment deposition
] water staining
O other (list);

[ Discontinuous OHWM.” Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant commmunity

OOXOO0O0O

If factors other than the OHWM were used to defermine lateral extent of CWA jurisdiction (check all that apply):

High Tide Line indicated by: Mean High Water Mark indicated by:
[ oil or scum line along shore chjects (] survey to available datum;
[[] fine shell or debris deposits (foreshore) physical markings;
U] physical markings/characteristics vegetation lines/changes in vegetation types.

[ tidal gauges
] other (list):

(iil) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: Headwater teibutary to Watanga River,
Identify specific pollutants, if known:

6 A natural or man-inade discontinuity in the OFFWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where
the OH'WM has been removed by development or agricuitural practices). Where there is a break in the OHWM that is unrelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
M

Ihid.



(iv) Biological Characteristics. Channel supports (check all that apply):
[0 Riparian corridor. Characteristics (type, average width):
[l Wetland fringe. Characteristics: Wetlands drain to tributary.
1 Habitat for:
[] Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characieristics;
Properties:
Wetland size:NAacres
Wetland type. Explain:NA.
Wetland quality. BExplain:
Project wetlands cross or serve as state boundaries. Explain: N/A.

(b) General Flow Relatlonshlg with Non-TNW:
Flow is: Pi

Surface flow is: I
Characteristics:

Subsurface flow: Pi f. Bxplain findings:
[ Dye (or other) test performed:

(¢) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting
[ Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
1 Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximit Relaﬁonsyi to TNW
Project wetlands are river miles from TNW.
Project waters are L aerial (straight) miles from TN'W.

Estimate appro-mmate ocauon of wetland as within the Pi tloodplain.
(i) Chemical Characteristics:
Characterize wetland system {e.g., water color is clear, brown, ofl film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply)

Riparian buffer. Characteristics (type, average width):

1 Vegstation typs/percent cover. Explam

] Habitat for:
[[1 Federaliy Listed species, Explain findings:
[] Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species, Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative ana1y51s
Approximately { NA+/- Total Subject Area ) acres in total are bemg consuiered in the cumulative analysis,




C.

D.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubsiantial effect on the chemical, physical and/or biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexns.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

s+ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

*  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section II1.D:

3. Siguoificant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS, THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
] TNWs: linear feet width {ft), Or, acres.
“} Wetlands adjacent to TNWs: NA acres,

2.  RPWs that flow directly or indirectly into TN'Ws.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional, Provide data and rationale indicating that
tributary is perennial: SVL/PPMS Lish + o Bue G Sireawn
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that trbutary flows
seasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
B Tributary waters: ~150 linear feet ~14.69width (ft).
1 Other non-wetland waters: acres,

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Data supporting this conclusion is provided at Section ITLC.

Provide estimates for jurisdictional waters within the review area {check all that apply):

2] Tributary waters: linear feet width (ft).
4 Other non-wetland waters; acres.
1dentity type(s) of waters: .

4. Wetands directly abutting an RPW that flow directly or indirectly into TNWs.
£ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

_- Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IIL.D.2, above. Provide rationale 1nd1catmg that wetland is
directly abuiting an RPW: .

] Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section IIT.B and rationale in Section OL.1D.2, above, Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

| Wetlands that do not directty abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section ITL.C,

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs,

[l Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section HI.C,

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

[} which are or could be used by interstate or foreign travelers for recreational or other purposes,

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale suppeorting determination:

fSee Footnote # 3.

® To complete the analysis refer to the key in Section ITLD.6 of the Instructional Guidebook,

1% prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
i} Other non-wetland waters: acres.

Identify type(s) of waters: .
=] Wetlands; acres,

F. NON -JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

Wetland Delineation Manual and/or appropriate Regional Supplements.

| Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

Provide acreage esiimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional
Judgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft).
Lakes/ponds: acres.

¢ Other non-wetland waters: acres. List type of aguatic resource:

2 Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.
i} Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION1V: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
X Maps, plans, ptots or plat submitted by or on behalf of the applicant/consultant:
X Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[[] Office concurs with data sheeis/delineation report,
[C] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study:
[ U.S. Geological Survey Hydrologic Atlas
[ USGS NHD data.
[J USGS 8 and 12 digit HUC maps.
X U.S. Geological Survey map(s). Cite scale & quad name: BOONE, 1:24000,
-] USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
¥l State/Local wetland inventory map(s):
| FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [_] Other (Name & Date);
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
21 Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers

This form should be completed by following the instructions provided in Section [V of the JD Form Instructional Guideboolk.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD):

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: (* £ S¥{wW Re-& JQorn- 61wl

C. PROJECT LOCATTON AND BACKGROUND INFORMATION:

State:NC County/parish/borough: McDowell City: Marion _

Center coordinates of site (lat/long in degree decimal format): Lat. 35.66947° X, Long. 82.09353° §§.

Universal Transverse Mercator:

Name of nearest waterbody: Jake Creek

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Catawba River

ame of watershed or Hydrologic Unit Code (HUC): Catawba River Basin, 03050101111
£ Check it map/diagram of review area and/or petential jurisdictional areas is/are available upon request.
£} Check if other sites (e.g., offsite mitigation sites, disposal sites, ete...) are associated with this action and are recorded on a
different JD form.

p. REVIEW PERFORMED FOR SITE EVALTATION (CHECK ALL THAT APPLY):
BA Office (Desk) Determination. Date: G-}y - Lo\"D
Field Determination, Date(s):

SECTION II: SUMMARY OF FINDINGS
A, RHA SECTION 10 DETERMINATIGN OF JURISDICTION.

There RISk ERst “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the
review area, [Required]
. Waters subject to the ebb and flow of the tide.
@ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

ek st “waters of the 1.5 within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)
1. Waters of the U.S.
a. Indicate presence of waters of T.5. in review area (check all that apply): |
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWSs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 200 Hnear feet: 25width (ft) and/or acres.
Wetlands: acres.

c. Limits (boundaries) of jurisdiction based on: 1%
Elevation of established OHWM (if known}:

2.  Noun-regulated watersiwetlands (check if applicable):®
Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

! Boxes checked below shall be supported by completing the appropriate sections in Section [1i below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally™
(e.g., typically 3 months),

} Supporting documentation is presented in Section IILF.




SECTTION IIT: CWA ANALYSIS

A, TNWs AND WETLANDS ADJACENT TO TNWs

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aquatic resource is a TNW, complete
Section HI.A.1 and Section IILD.1. only; if the aguatic resource is a wetland adjacent fo a TNW, complete Sections IILA.1 and 2
and Section HL.D.1.; otherwise, see Section 111.B below.

1. TNW
Identify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. Tf the aguatic resource is not a TN'W, but has year-round
(perenmial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section ITL.D.4,

A wetland that is adjacent to but that does not directly abut an RPW requires a significant sexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial {and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody” is not an RPW, or 2 wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a signifieant nexus with a TNW. If the tributary has adjacent wetlands, the signifieant nexus evaluation must
consider the tributary in combination with all of ifs adjacent wetlands, This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section YILB.1 for
the tributary, Section HLB.2 for any onsite wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Condmons
Watershed size:
Drainage area: ] ast
Average annual ramfall inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary flows directly into TNW.
[ Tributary flows through BigkeEast tributaries before entering TNW.

Project waters are %&@% river miles from TNW.
Project waters are i river miles from RPW.
Project waters are §

St acrial (straight) miles from TNW,
Project waters are (sls;%;ﬁ aerial {straight) miles from RPW.
Project waters cross or serve as state boundaries, Explain:

Identify flow route to TNW:
Tributary stream order, if known:

* Note that the Tnstmctional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid
West.
? Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW,



{b) General Tributary Characteristics {check all that applv);
Tributary is: 7] Natural |
[ Axtificial (man-made). Explain: . |
[ Manipulated (man-altered). Explain:

Tributary propertics with respect to top of bank (estimate):
Average width: feet
Average depth: fee
Average side slopes: gf

Primary tributary substrate composition {check all that apply):

[ sils M Sands [ Conerete
7] Cobbles I Gravel ] Muck
[[] Bedreck ] Vegetation, Type/% cover:

[[] Other. Explain:

Tributary condition/stability {e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes. Explain:

Tributary geometry: HiUR L%

Tributary gradient (approximate average slope): %

(c) Tlow: -
Tributary provides for; Eﬁﬁgﬁ% ]
Estimate average number of flow events in review area/year: E’;ﬁ%ﬁ%ﬁ
Describe flow regime:
Other information: on duration and volume:

Surface flow is: BRRERE Characteristics:

T

Subsurface flow: Piekilagt. Explain findings:

[ Dye (or other) test performed:

Tributary has (check all that apply}:
[ Bed and hanks
] OHWMS® (check all indicators that apply):

[ sediment deposition
[ water staining
[T other (list):
[ Discontinuous OHWM.” Explain;

multiple observed or predicted flow events
abrupt change in plant community

[ clear, natural line impressed on the bank [] the presence of litter and debris
[} changes in the character of soil [1 destruction of terrestrial vegetation
[ shelving [ the presence of wrack line
[ vegetation matted down, bent, or absent [ ] sediment sorting
[} leaf litter disturbed or washed away 1 scour
O
M

If factors other than the OHWM were used to determine {ateral extent of CWA jurisdiction (check all that apply):
B8 High Tide Line indicated by: i Mean High Water Mark indicated by:

[3 oil or scurm line along shore objects [ survey to available datum
[} fine shell or debris deposits (foreshore) [ physical markings;
[ physical markings/characteristics [ ] vegetation lines/changes in vegetation types.

[} tidal gauges
[ other (lisH):

(iii} Chemical Characteristics:
Characterize tributary {e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain: .
Identify specific polintants, if known:

44 natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction {¢.g., where the stream temporarily flows underground, or where
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is vorelated to the waterbody’s flow
regimoe {e.g., fow over a rock cutcrop or through a culvert), the agencies will look for indicators of flow above and below the break.
B

Tbid.



{iv) Biological Characteristics. Channel supports {(check all that apply):

{1 Riparian corrider. Characteristics (type, average width): .
{1 Wetland fringe. Characteristics:
] Habitat for:

[ Federally Listed species. Explain findings:

[ Fish/spawn areas. Explain findings: .

[ Other environmentally-sensitive species. Explain findings:

[ Agquatic/wildlife diversity. Explain findings:

Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties;
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relationship with Non-TNW:

Flow is: Bi@lEi). Explain:
Surface flow is: Pitbis

Characteristics:

Subsurface flow: BigleEsl. Explain findings:
] Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Directly abutting

[J Not directly abutting
[ Discrete wetland hydrologic connection. Explain:
L] Ecological comestion. Explain:
[ Separated by berm/barricr. Explain:

(d) Proximi hip) to T]
Project wetlands are Pi ;,gg?j river miles from TNW.
Project waters are %%% aerial (straight) miles from TNW.

Flow is from: ﬁ:ﬁﬁ}ga st

RETH R

Estimate approximate location of wetland as within the Bfel

(ii) Chemical Characteristies:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Identify specific pellutants, if known:

(iii) Biological Characteristics, Wetland supports (check all that apply):
[.] Riparian buffer. Characteristics (type, average widsh): .
[[1 vegetation type/percent cover. Bxplaim:
[0 Habitat for:
[] Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:
[] Other environmentafly-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tribntary {if any)
All wetland(s) being considered in the cumulative analysis: P
Approximately ( } acres in total are being considered in the cumulative analysis.

h




For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the éributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chiemical, physical, and biological integrity
of a TNW. For each of the following situations, a significant nexns exists if the tributary, in combination with all of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/er biological integrity of a TNW,
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the fuactions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (¢.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
outside of a floodplain is not solely determinative of significant nexus.

Draw connections betwecen the features documented and the effects on the TNV, as identified in the Raparos Guidance and

discussed in the Instructional Guidebook. Factors to consider include, for example:

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

¢ Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

+  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

1.  Significant nexus findings for non-RFW that has no adjacent wetlands and flows direetly or indirectly inte TNWs. Explain
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section TH.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section 1IL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS, THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs:  acres.

2, RPWs that flow directly or indirectly into TNWs.
B Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
_ {ributary is perennial: Jake Creek exhibits perennial characteristics, as cutlined in the DWQ Stream Assessment For.
Eil Tributaries of TNW where tributaries have continuous flow “seascnally” (e.g., typically three months each year) are
Jjurisdictional. Data supporting this conclusion is provided at Section ITILB. Provide rationale indicating that tributary flows
scasonally:




Provide estimates for jurisdictional waters in the review area (check all that apply):
B3 Tributary waters: linear feet width (ff).
5 Other non-wetland waters: acres.

Tdentify type(s) of waters:

3 n—RPWS8 that flow directly or indirectly into TNWs.
i3 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into 2 TNW, and it has a significant nexus with a
[INW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):

Tributary waters: lingar feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters;

4. Wetlands directly abutting an RP'W that flow directly or indirectly imto TNWs,
[} Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
[ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section I1LD.2, above. Provide raticnale indicating that wetland is
directly abutting an RPW:

I Wetlands directly abutting an RPW where tributaries typically flow “scasonally.” Provide data indicating that tributary is
seasonal in Section IILB and rationale in Section 1T1.D.2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

£ Wetlands that do not directly 2but an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarly simated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section HL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6.  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Bl Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional. Data supporting this
conclusion is provided at Section TIL.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters,”

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impeundment was created from “waters of the U.S.,” or
Demonstrate that water meets the criteria for one of the categories presented above {1-6), or
Demonstrats that water is isolated with a nexus to commerce (see E below).

E. TSOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE TSE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY

SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shelifish are or could be taken and sold in interstate or foreign commerce.

i2f which are or could be used for industrial purposes by industries in interstate commerce.

#1] Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:

#See Footnote #3.

?T'o complete the analysis refer to the key in Section I[1.D.6 of the Instructional Guidebook.

1 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will clevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.



Provide estimates for jurisdictional waters in the review area (check all that apply):
2l Tributary waters: linear feet width (ft).

. Other non-wetland waters: acres.

) Identify type(s) of waters:

fil Wetlands:  acres.

N-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers
Wetland Delineation Manual and/cr appropriate Regional Supplements.
@E Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).
} Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:
Other: {(explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors {i.e., presence of migratery birds, presence of endangered species, use of water for irrigated agriculture), using best protessional
judgment (check all that apply):

=] Non-wetland waters (i.e., rivers, streams): linear feet width (f1).

! Lakes/ponds: acres.

] Other non-wetland waters: acres. List type of aquatic resource:

£} Wetlands: acres,

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding {s required for jurisdiction (check all that apply):
2 Non-wetland waters (i.e., rivers, sireams): linear feet, width {ft).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres,

SECTIONIV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):
B Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
8 Data sheets prepared/submitted by or on behalf of the applicant/consultant,
[] Office concurs with data sheets/delineation report.
[] Office does not concur with data sheets/delineation report,
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
1.5, Geological Survey Hydrologic Atlas:
[] USGS NHD data.
(] USGS 8 and 12 digit HUC maps.
U.5. Geelogical Survey map(s). Cite scale & guad name:attached,
USDA Natural Resources Conservation Service Soil Survey, Citation:attached.
National wetlands inventory map(s). Cite name:attached.
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevatlon is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ] Aerial (Name & Date):
_ or [] Other (Name & Date):
b4 Previous determination(s). File no. and date of response letter:
i Applicable/supporting case law:
' Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section 1V of the JD Form: Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION _
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 18,
2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01787, Randy Marion

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Iredell City: Mooresville
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.516944
Universal Transverse Mercator:
Name of nearest water body: Lake Norman
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource {lows: Catawba River
Name of watershed or Hydrologic Unit Code (HUC): 03050101
- Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
2] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different I form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY}):
Pl Office (Desk) Determination. Date: September 18, 2013
- Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

F: . “navigable waters of the U8 within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required)

Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport inferstate or foreign
commerce. Explain:

B. CWA SECTION 404 DETERMiNATION OF JURISDICTION.

1. Waters of the U.S. :

a. Indlcate presence of waters of U.S. in review area (check all that apply)
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters® (RPWSs) that flow directly or mchrcctly into TNWs
Non-RPWs that flow directly or indirectly info TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (inferstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft} and/or 0.82 acres.
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: Establishe
Elevation of established OHWM (if known):

2. Non regulated waters/wetlands (check if applicable):*
- Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

' Boxes checked below shall be supported by completing the appropriate sections in Section ITI befow.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continucus flow at least
“seasonaily” {e.g., typically 3 months}.

* Supporting documentation is presented in Section 1ILE.



The agencies will assert jurisdiction over TN'Ws and wetlands adjacent to TNWSs. If the aquatic resource is a TNW,
complete Section TIL.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections III.A.1 and 2 and Section H1.D.1.; otherwise, see Section II1.B below.

1. TNW
[dentify TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Raparos have been met.

The agencies will assert jurisdiction ever non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section ITLD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IILD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial {and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody® is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TN'W. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section I1.B.1 for the tributary, Section IIL.B.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section HILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditions:
Watershed size:

Drainage area: i
Average annual rainfall: inches
Average annual snowfall: inches

(it} Physical Characteristics:
(a) Relationship with TN'W;
1 Tributary flows directly into TNW.
[ Tributary flows through 1

i tributaries before entering TN'W.
river miles from TNW,

t river miles from RPW.

Project waters are P aerial (straight) miles from TN'W.

Project waters are B i3t aerial (straight) miles from RPW.

Project waters cross of serve as state boundaries. Explain:

Project waters are
Project waters are

Identify flow route to TNW:
Tributary stream order, if known:

(b} General Tributary Characteristics {check all that apply):
Tributary is: [] Natural
] Artificial (man-made). Explain:
] Manipulated (man-aliered). Explain:

4 Note that the Instructional Guidebook contains additionak information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

¥ Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
INW.



Tributary properties with respect to top of bank (estimate):
feet

Average width:
Average depth:

Average side slopes: B

Primary tributary substrate composition (check all that apply):

[ siits
] Cobbles
1 Bedrock

[1 Sands [] Concrete
] Gravet ] Muck
[ Vegetation. Type/% cover:

[T Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/nfﬂe/pool complexes. Explam

Tributary geometry:

Tributary gradient (approximate average slope): %o

(c) Flow;

Tributary provides for: 3
Estimate average number
Describe flow regime:

Other information on

Surface flow is: |

Subsurface flow: :

ow events in review area/year: P

duration and volume:
”§ Characteristics:

Explain findings:

[ Dye (or other) test performed:

Tributary has (check all that apply):
{"] Bed and banks
- [ OHWM?® (check all indicators that apply):

shelving

OO00o00

plant community

clear, natural line impressed on the bank
changes in the character of soil

vegetation matted down, bent, or absent
leaf litter disturbed or washed away
sediment deposition

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

OOOcac

-scour
multiple observed or predlcted flow events
|:| water staining ] abrupt change in

[] other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that

apply):
il High Tide Line indicated by: ¥4 Mean High Water Mark indicated by:
[} oil or scum line along shore objects [ survey to available datum;
[} fine shell or debris deposits (foreshore) [ physical markings;
[1 physical markings/characteristics [] vegetation lines/changes in vegetation types.

[ tidal gauges
O other (list):

(iii) Chemical Characteristics:

Characterize tributary (e.g.,

water color is clear, discolored, oily film; water quality; general watershed

characteristics, etc.). Explain:
Tdentify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that appiy)
[] Riparian corrider. Characteristics (type, average width):
[l Wetland fringe. Characteristics:

[0 Habitat for:

[] Federally Listed species. Explain findings:
[_] Fish/spawn areas. Explain findings: .
[] Other environmentally-sensitive species. Explain findings:

®A natural or man-made discontinuity in the QWM does 1ot necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OITWM has been removed by development or agricultural practices}. Where there is a break in the OHWM that is

unrelated to the waterbody’s flow regime (e.g.,
and below the break,
"Ibid.

flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above



[ Aquatic/wildlife diversity. Explain findings:
2. Characteristics of wetlands adjacent to non-TINW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
" Project wetlands cross or serve as state boundaries. Explain:

(b) General Flow Relatlonshlp with Non-TN'W:

Subsurface flow: |

Explain findings:
[] Dye (or other) test pcrformcd

(¢} Wetland Adjacency Determination with Non-TNW:
[ Dizcctly abutting
[ Not directly abutting
[1 Discrete wetland hydrologic connection. Explam
£] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

TNW
river miles from TNW.
erial (straight) miles from TNW.

(d) Proximity (Relationshi
. Project wetlands are ¥
Project waters are |
Flow is from:
Estimate approximate location of wetland as within th

(if) Chemical Characteristics:
Characterize wetland system (c.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):
[l Riparian buffer. Characteristics (type, average width): .
[] Vepetation type/percent cover. Explain:
"] Habitat for:
[ Federally Listed species. Explain findings:
(] Fish/spawn arcas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if a
All wettand(s) being considered in the cumulative analysis: ¥
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (¥Y/N) Size (in acres)

Summarize overall biological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,



and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and fregquency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. 1t is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tfributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floedplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

*  Does the tributary, in combination with its adjacent wetlands {if any), have the capacity to carry pollutants or flood
waters to TNWSs, or to reduce the amount of pollutants or flood waters reaching a TN'W?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

¢ . Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

o Does the tributary, in combination with iis adjacent wetlands (if any), have other refationships to the physical,
chemical, or biclogical integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to cccur should be
documented belovw:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TINWs. Explain findings of presence or absence of significant nexus betow, based on the tributary itself, then go to
Section IHLD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWSs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination wifh all of its adjacent wetlands, then go to Section IILD:

3.  Significant nexus findings for wetlands adjacent to an RFW but that do net directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section HLD:

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWSs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.

7 Wetlands adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
_ indieating that tributary is perennial: supports fish
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
+#1 Other non-wetland waters: acres,

Identify type(s) of waters:

3. Non—RPWs that fiow directly or indirectly into TNWs

nexus with 2 TNW is jurisdictional. Data supportmg this conclusion is provided at Scct1011 1I.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):

-1 Tributary waters: linear feet “width (ft).
Other non-wetland waters: acres.
Tdentify type(s) of waters:

4. Wetlands directly abutfing an RPW that flow directly or indirectly into TNWs.

¥See Footnote # 3.



Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tribotary is perennial in Section II1.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

2} Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasenal in Section IILB and rationale in Section HED.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area; acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

Wetlands that do not directly abut an RPW, but when censidered in combination with the tributary to which they
are adjacent and with similasly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section IILC.

- Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN'Ws.

] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section II1.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. TImpoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains ]unsdlctlonal

I} Demonstrate that impoundment was created from “waters of the U.S..”

B0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTEON OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

1 Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area {check a[l that apply):

] Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s) of waters:
1 Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)
7] Ifpotential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.
Review area included isolated waters with no substantial nexus to interstate {(or foreign) commerce.
] Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).
‘Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
2 Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture}, using
best professional judgment {check all that apply):

Non-wetland waters (i.e., rivers, sireams): linear feet width (ft).

* To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.

" Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
H for review consistent with the process deseribed in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanaos.



Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

Nen-wetland waters (i.e., rivers, streams): linear feet, width (ff).

Lakes/ponds: - acres.

Other non-wetland waters: acres. List type of aquatic resource:

Wetlands: acres.

SECTIONTV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
3 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
[] Office concurs with data sheets/delineation report.
[[] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
U.S. Geological Survey Hydrologic Atlas:
I ] USGS NHD data.
[ 1USGS 8 and 12 digit HUC maps.
U.8. Geological Survey map(s). Cite scale & quad name:NC-Lake Norman North,
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [ ]| Aerial Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. APDITIONAL COMMENTS TO SUPPORT JP:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.5. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JD Form Instruciional Guidebook.

SECTION I. BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 19, 2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Stanley Dalton, 2013-01799

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Buncombe City: Fairview
Center coordinates of site (lat/long in degree decimal format): 335.544334 N, -82.337781 W
Universal Transverse Mercator:
Name of nearest waterbody: Cane Creek
Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: French Broad River
Name of watershed or Hydrologic Unit Code (HUC): 06010105
Check if map/diagram of review arca and/or potential jurisdictional areas is/are available upon request.
il Check if other sites (¢.g., offsite mitjgation sites, disposal sites, etc...) are associated with this action and are recerded on a
different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
21 Office (Desk) Determination. Date:
‘ Field Determination. Date(s): 9-12-2013

SECTION II: SUMMARY OF FINDINGS

A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

‘Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.
Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

«é ‘waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Reguired)]
1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply):

e TNWs, including territorial seas

Wetlands adjacent to TN'Ws
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWSs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundrments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. ldentify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 75 linear feet: 1.5 width (ft) and/or acres.
Wetlands: acres,

<. Limits (boundaries) of jurisdiction based on
Elevation of established OHWM (if known):

2.  Non-regulated waters/wettands (check if applicable):®
il Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.
Explain:

A, TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section 1l below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continucus flow at least “seasonally”
(e.g., typically 3 months).

* Supporting doecnmentation is presented m Section HILE.
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The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete
Section IILA.1 and Section II1.D.1. only; i the aquatic resource is a wetland adjacent to a TNW, complete Sections IEA.T and 2
and Section ITL.D.1.; otherwise, see Section III.B below.

1. TNW
Identify TNW:

Suwmmarize rationale supporting determination:

2.  Wetland adjacent to TNW
Summarize rationate supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps
determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TN'Ws where the tributaries are “relatively permanent
waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round
(perennial) flow, skip to Section HIL.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow,
skip to Section TILD.4.

A wetland that is adjacent to but that does not directly abut an RP'W requires a significant nexus evaluation. Corps districts and
EPA regions will include in the record any available information that documents the existence of a significant nexus between a
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even
though a significant nexus finding is not required as a matter of law.

If the waterbody? is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the
waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the significant nexus evaluation muast
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identifted in the JD request is
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for
the tributary, Section HI.B.2 for any onsite wetlands, and Section ITL.B.3 for all wetlands adjacent to that tributary, both onsite
and offsite. The determination whether a significant nexus exists is determined in Section IIL.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

() General Area Conditions:
Watershed size: ]
Drainage area: = t
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[C] Tributary flows directly into TNW
[[1 Tributary flows through }

tributaries before entering TN'W.

' river miles from TNW,

ver miles from RPW.

Project waters are ?  aerial (straight) miles from TNW.
Project waters are P f acrial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are P
Project waters are g

Identify flow route to TNW*:
Tributary stream order, if known:

(by General Tributary Characteristics (check all that apply):
Tributary is: "1 Natural
] Artificial (man-made). Explain:
[[] Manipulated (man-altered). Explain:

 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid

West,
* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TN'W.



Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth:
Average side slopes: P

Primary tributary substrate composition (check all that apply): '
[ silts [ Sands M Concrete

[ Cobbles [] Gravel 1 Muck
[ Bedrock [] Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexes Explain:

Tributary geometry: ]
Tributary gradient (apprommate average siope): %

(c} Flow:
Tributary provides for: Pick ;
Estimate average number of w events in review area/year: ¥
Describe flow regime:
Other information on duration and volume:

Surface flow is: E ast. Characteristics:

Subsurface flow: P Explain findings:
[ Dye (or other) test performed:

Tributary has (check all that apply):
{1 Bed and banks
[ OHWM? (check all indicators that apply):
clear, natural line impressed on the bank
changes in the character of soil
[] shetving
[ vegetation matted down, bent, or absent
[] leaflitter disturbed or washed away
[] sediment depasition
[ water staining
[ other (list):
[1 Discontinuous OHWM." Explain:

the presence of litter and debris
destruction of terrestrial vegetation

the presence of wrack line

sediment sorting

scour

multiple observed or predicted flow events
abrupt change in plant community

0o
OO00O00c]

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check ali that apply):

i High Tide Line indicated by: Ff] Mean High Water Mark indicated by:
[ oil or scum line along shore objects ] survey to available datum;
[] fine shell or debris deposits (foreshore) [ ] physical markings;
[] physical markings/characteristics L] vegetation lines/changes in vegetation types.

[ 1 tidal gauges
U1 other (list):

(iii)) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).
Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type, average width): .
[[] Wetland fringe. Characteristics:
1 Habitat for:
[_] Federally Listed species. Explain findings:
(1 Fish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
("1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

SA natural or man-made discontinuity in the OHWM does not necessarily sever jusisdiction (e.g., where the stream terporarily flows underground, or where
the OHWM has been removed by development or agricultural practices), Where there is a break in the OHWM that is uarelated to the waterbody’s flow
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and helow the break.

“Tbid.




(i} Physical Characteristics:
(a) General Wetland Characteristics.
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

{b) Gcneral Flow Re[atlonshm with Non-TNW:

Surface flow is: Pick
Characteristics:

e

Subsurface flow: 5t. Explain findings:

[ Dye (or other) test performed:

{c) Wetland Adjacency Determination with Non-TNW:
[] Directly abutting —
[1 Not directly abutting
{_] Discrete wetland hydrologic connection. Explain:
{..] Ecological connection. Explain:
L] Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands are ¥  river miles from TNW.
Project waters erial (straight) miles from TNW.
Flow is from: 2

Estimate approximate location of wetland as within the Pi

ng% floodplain.

(i) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, browr, oil film on surface; water quality; general watershed
characteristics; etc.). Explain:
Idemify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply}

Riparian buffer. Characteristics (type, average width):

[[] Vegetation type/percent cover. Explain:

[] Habitat for:
L Federally Listed species. Explain findings:
[] ¥ish/spawn areas. Explain findings:
[ Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all weilands adjacent to the tributary (if any)
~ All wetland(s) being considered in the cumulative analysis: 1 4
Approximately ( } acres in total are being considered in the cummulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/IN) Size {(in acres)

Sumnmarize overall hiological, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biolegical integrity
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with ail of its adjacent
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.

9



Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or
ountside of a floodplain is not solely determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanros Guidance and

discassed in the Instructional Guidebook. Factors to consider include, for example:

=  Does the tributary, i combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to
TNWs, or to reduce the amount of poltutants or flood waters reaching a TNW?

& Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and
other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that
support downstream foodwebs?

= Doesthe tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or
biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented
below:

* 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs, Explain

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IIL.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus befow, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to
Section IIL.D:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL
THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
£ TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent 1o TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that
tributary is perennial: Supports aquatic life. Professionals in the ficid observed flow.

Tributaries of TNW where tributaries have continuouns flow “seasonally” (e.g., typically three months each year) are
jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows

seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 75 linear feet 1.5 width (ft).
-4 Other non-wetland waters: acres.

Identify type(s) of waters:

3. NG_H—RPVVS8 that flow directly or indirectly into TNWs.
ik Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a
TNW is jurisdictional. Prata supperting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
2% Tributary waters: linear feet width ().

=4 Other non-wetland waters: acres.

Identify type(s) of waters:

4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.
4 Weltlands directly abut RPW and thus are jurisdictional as adjacent wetlands.
Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale

*See Footnote # 3.
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indicating that tributary is perennial in Section [H.D.2, above. Provide rationale indicating that wetland is
directly abutting an RPW:

il Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that tributary is
seasonal in Section 1111 and rationale in Section II1.I).2, above. Provide rationale indicating that wetland is directly
abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RP'W that flow directly or indirectly into TNWs,

Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent
and with similarfy situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this
conclusion is provided at Section IT1.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

‘Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc adjacent and
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this
conclusion is provided at Section [11.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.’

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
Demonstrate that impoundment was created from “waters of the U.8.,” or
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (sce E below).

E. TISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY
SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

i from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

| which are or could be used for industrial purposes by industries in interstate commerce.

. Interstate isolated waters. Explain:

1 Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: finear feet width (f1).
Other non-wetland waters: acres.
Identify type(s) of waters:
| Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):
I potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers

~ Wetland Delineation Manual and/or appropriate Regional Supplements.

Review arca included isolated waters with no substantial nexus to interstate (or foreign} commerce.

[ ] Prior to the Jan 2001 Supreme Cowt decision in “SWANCC,” the review area would have been regulated based solely on the
“Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction. Explain:

' Other: (explain, if not covered above):

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR
factors (i.e., presence of migratory birds, presence of endangered species, use of water for iirigated agriculture), using best professional
Jjudgment (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet width (ft}.

Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:

® To compiete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook.
¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.
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Wetlands: acres,

Provide acreage estimates for nen-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such
a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked
and requested, appropriately reference sources below):

Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:.
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
(] Office concurs with data shects/delineation report,
[_] Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: ;
U.S. Geological Survey Hydrologic Atlas:
[_] USGS NHD data.
1 USGS & and 12 digit HUC maps. -
TU.8. Geologicat Survey map(s). Cite scale & quad name: NC-Black Mountain
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: . .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929}
Photographs: [ Acrial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law: ;
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:
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APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be compieted by following the instructions provided in Section IV of the JD Form Instructional Guideboolc

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (IJD): September 19,

2013

B. PISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 201301818, Lake Norman Motor Coach

C. PROJECT LOCATION AND BACKGROUND INFORMATION:
State: NC County/parish/borough: Iredell - City: Troutman
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.516944
Universal Transverse Mercator:
Name of nearest water body: I.ake Norman
Name of nearest Traditional Navigable Water (INW) into which the aquatic resource flows: Catawba River
Name of watershed or Hydrologic Unit Code (HUC): 03050101
Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.
Check if other sites (c.g., offsite mitigation sites, disposal sites, etc...) are associated with this action and are recorded
on a different JD form. '

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
] Office (Desk) Determination. Date: September 18, 2013
Field Determination. Date(s):

SECTION II: SUMMARY OF FINDINGS
A. RIXA SECTION 10 DETERMINATION OF JURISDICTION.

There 0 “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)

in the review area. [Required]
Waters subject to the ebb and flow of the tide.
Waters are presently used, or have been used in the past, or may be susceptibie for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTTON 404 DETERMINATION OF JURISDICTION.

There “waters of the U5 within Clean Water Act (CW A) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the U.S.

a. Indicate presence of waters of 11.S. in review area (check all that apply): *
B TN'Ws, including territorial seas
Wetlands adjacent to TNWSs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TN'Ws
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: Iinear feet: width (ft} and/or > acres.
Wetlands: acres. s

¢. Limits (boundaries) of jurisdiction based on: :Igf
Elevation of established OHWM (if known):

2, Non-regulated waters/wetlands (check if applicable):*
{21 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

' jurisdictional. Explain:

A, TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shail be supported by completing the appropriate sections in Section LI below.

* For purposes of this form, an RPW is defined as & tributary that is not a TN'W and that typically flows year-round or has continuous flow at least
“seasonally” (e.g., typically 3 months).

? Supporting documentation is presented in Section IILF.



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs, If the aquatie resource is a TNW,
complete Section IILA.1 and Section TLD.1. enly; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections I1LA.1 and 2 and Section I11.D.1.; otherwise, see Section ITLLE below.

1. TNW
Identify TNW;

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B.  CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Raparnos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennizl) flow, skip to Section IILD.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITLD.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

1f the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or beth. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section ITLB.2 for any onsite
wetlands, and Section IILB.3 for all wetlands adjacent to that tributary, both ensite and offsite. The determination
whether a significant nexus exists is determined in Section IILC below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size:
Drainage area: £
Average annual rainfall: inches
Average annual snowfall: - inches

(iiy Physical Characteristics:
(a} Relationship with TNW:
U] Tributary flows directly i
L] Tributary flows through ]

0 TNW.
ist tributaries before entering TN'W.

 river miles from TN'W.

ver miles from RPW.

b aerial (straight) miles from TNW.
- aerial (straight) miles from RPW.
as state boundaries, Explain:

Project waters are
Project waters are
Project waters are
Project waters are Py
Project waters cross

Identify flow route to TNWS:
Tributary stream order, if known:

(b) General Tributary Characteristics {check all that apply):
Tributary is: [] Natural
[1 Artificial (man-made). Explain:
[ Manipulated (man-altered). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West. :

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW. .



Tributary properties with respect to top of bank {(estimate):
Average width: feet
Average depth: fe
Average side slopes:

Primary tributary substrate composition (check all that apply):

(] siits 1 Sands [] Concrete
[] Cobbles ] Gravet ] Muck
] Bedrock © ] Vegetation. Type/% cover:

] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Expiain;
Presence of run/riffle/pool complexes. Explain:

Tributary geometry:
Tributary gradient (approximate average slope): %o

(cy Flow: )
Tributary provides for: [
Estimate average number of ﬂow events in review area/year:

Describe flow regime: )
Other information on duration and volume:

Surface flow is; . Characteristics:

Subsurface flow: :fjf Explain findings:
[ Dye (or other) test performed:

Tribautary has (check all that apply):
[1Bed and banks
[ 1 OHWM® (check all indicators that apply):

[] clear, natural line impressed on the'hank []  the presence of litter and debris
[ changes in the character of soii [0 destruction of terrestrial vegetation
[] shelving [1 the presence of wrack line
[ vegetation matted down, bent, or absent [_] sediment sorting
[] leaf litter disturbed or washed away [ scour
] sediment deposition [] multiple observed or predicted flow events
[] water staining [l abrupt change in

plant community
[ ] other (list):
[[] Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction {check all that

apply):
High Tide Line indicated by: £ Mean High Water Mark indicated by:
[ oil or scum line along shore abjects [] survey to available datem;
[] fine sheil or debris deposits (foreshore) [ physical markings;
[] physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[ other (list):

(iii} Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
[] Riparian corridor. Characteristics (type, average width):
[l wetland fringe. Characteristics:
[ ] Habitat for:
[] Federalty Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:

“A natural or man-made discontinuity in the O-TWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OFTWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s ﬂow regime {e.g., flow over a rock outcrop or through 4 culvert), the agencies will look for indicators of flow above
and below the break.

"Thid.



| Aquatic;;Wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General Fl . Relationship with Non-TNW:
Flow is: Explain:

Surface flow is: ¥
Characteristics:

Subsurface flow: Explain findings:
[ Dve (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
['] Directly abutting

[ ] Not directly abutiing
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[] Separated by berm/barrier. Explain:

(d) Proximity (Relationshi
Project wetlands are |
Project waters :
Flow is from: ]
Estimate approximate location of wetland as within the ]

river miles from TN'W.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, o1l film on surface; water quality; general
watershed characteristics; etc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports {check all that apply):

Riparian buffer. Characteristics (type, average width): .

[ ] Vegetation type/percent cover. Explain:

] Habitat for:
[ Federatly Listed species. Explain findings:
[ Fish/spawn. areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
'] Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: P
Approximately ( ) acres in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (Y/N) Size (in acres) Directly abuts? (Y/N) Size (in acres)

Summarize overall biclogical, chemical and physical functions being performed:

C. SIGNIFICANT NEXUS DETERMINATION

A significant nexus analysis will assess the flow characteristics and fanctions of the tributary ifself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,



and biclogical integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

e Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

*  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

s  Does the tributary, in combination with its adjacent wetlands {(if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs?

¢ Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TN'W?

Note: the above list of considerations is not inclusive and other functions observed or known to eccur should be
docamented below:

1. Significant nexus findings for nen-RPW that has no adj acent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section TILD: ' '

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain {indings of presence or absence of significant nexus below, based on the fributary in
combination with all of its adjacent wetiands, then go to Section HILD:

3. Sigoificant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section IILD:

DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
TNWs: linear feet width (ft), Or, acres.
Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
indicating that tributary is perennial: supports fish
| Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., tvpically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
25} Tributary waters: lincar feet width (ft).
21 Other non-wetland waters: acres.

Identify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs.
#1 Water body that is not a TN'W or an RPW, but flows directly or indirectly into a TN'W, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional waters within the review area (check all that apply):
i} Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.

Tdentify type(s) of waters:

4. 'Wetlands directly abutting an RPW that flow directly or indirectly into TNWSs.

#See Footnole # 3.



E.

Wetlands directl, wout RPW and thus are jurisdictional as adjacent wet.....is.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section HE.D.2, above. Provide rationale indicating that wetland is
directiy abutting an RPW:

23 Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is scasonal in Section JILB and rationale in Section IILD.2, above, Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5.  Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs,

] Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adiacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided ai Section IILC.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly inte TNWs.
{#] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data supporting this conclusion is provided at Section 11L.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a general rule, the impoundment of a jurisdictional tributary remains JLll‘]Sd]CtiOIld]

5 Demonstrate that impoundment was created from “waters of the 115,

E Demonstrate that water meets the criteria for one of the categorics prcsented above (1-6), or
-t Demonstrate that water is isolated with a nexus to commerce (sce E below).

ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width {ft).
Other non-wetland waters: acres.

Identify type{s} of waters:
Wetlands: acres.

NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY)

' If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of
Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.
[ Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based

solely on the “Migratory Bird Rule” (MBR).
Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:
=1 Other: (explain, if not covered above):

Provide acreage estimates for non-furisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-wetland waters (i.¢., rivers, streams): linear feet width (ft).

? To complete the analysis refer to the key in Section ILD.6 of the Instructional Guidebook.

 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EXA Memarandum Regarding CWA Act Jurisdiction Following
Rapanes.



Lakes/ponds: acres.
| Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standérd,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width {ft).
Lakes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTION IV: DATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
4 Data sheets prepared/submitted by or on behalf of the applicant/consultant.
L] Office concurs with data sheets/delineation report.
[ Office does not concur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters’ study: .
1.8. Geological Survey Hydrologic Atlas:
[] USGS NHD data.
L1 USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Troutman.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929}
- Photographs: [_] Aerial (Name & Date):
or [] Other Name & Date):
Previous determination(s). File no. and date of response letter:
Appticable/supporting case law: ;
Applicable/supporting scientific literature:
Other information (please specify}:

R

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engineers
This form should be completed by following the instructions provided in Section IV of the JI) Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION :

A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 19,
2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01820, Brian Cusson

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State; NC County/parish/borough: Iredell City: Mooresville
Center coordinates of site {lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.5489,
-80.9177

Universal Transverse Mercator:

Name of nearest water body: Lake Norman

Name of nearest Traditional Navigable Water (TN'W) into which the aquatic resource flows: Catawba River

Name of watershed or Hydrologic Unit Code (HUC): 03053101

Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.

B3l Check if other sites (e.g., offsite mitigation sites, disposal sites, eic...) are associated with this action and are recorded
on a different D form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY):
B Office {Desk) Determination. Date: September 19, 2013
Ed Field Determination. Date(s):

SECTION 1I: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

v “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329)
in the review area. [Required]
| Waters subject to the ebb and flow of the tide.

Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign
commerce. Expiain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

% “waters of the U.8.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required)

1. Waters of the E.S.

a. Indicate presence of waters of U.S. in review area (check all that apply): t

i TNWs, including territorial seas

Wetlands adjacent to TNWs
Relatively permanent waters® (RPWSs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPW3s that flow directly or indirectly into TNWs
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs
Impoundments of jurisdictional waters
Isolated (interstate or infrastate) waters, including isolated wetlands

b. Identify (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: linear feet: width (ft) and/or 0.07 acres.
Wetlands: acres.

¢. Limits (boundaries} of jﬁrisdiction based on: Efs iﬁﬁw
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):

Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not
jurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

' Boxes checked below shaff be supported by completing the appropriate sections in Section 11! below.

* For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has contimous flow at least
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section IILF.



The agencies will assert jurisdiction over TNWs and wetlands adjacent te TNWs. If the aquatic resource is a TNW,
compiete Section JILA.1 and Section I1LD.1. ouly; if the aquatic resource is a wetland adjacent to a TNW, complete
Sections IILA.1 and 2 and Section ITLD.1.; otherwise, see Section IILB below.

1. TNW
Identity TNW:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Raparos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RP'Ws), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IIL.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section ITLD.4.

A wetland that is adjacent {o but that does not directly abut an RPW requires a significant nexus evaluation, Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a2 matter of law.

If the waterbody” is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section [TL.B.1 for the tributary, Section XIL.B.2 for any onsite
wetlands, and Section ITLB.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section ITLC below.

1.  Characteristics of non-TNWs that flow directly or indirectly into TNW

(i} General Area Conditions:

Watershed size:

Drainage area; H
Average annual rainfall: inches
Average annual snowfall: inches

(ii) Physical Characteristics:
(a} Relationship with TNW:
[] Tributary flows directly into TN'W.
[ Tributary flows through I f tributaries before entering TN'W.

¥

river miles from TNW.

river miles from RPW.

Project waters are £ aerial (straight) miles from TNW.
Project waters are ¥ aerial (straight) miles from RPW.
Project waters cross or serve as state boundaries. Explain:

Project waters are
Project waters are

Identify fiow route to TNW:
Tributary stream order, if known:

(b) General Tributary Characteristics (check all that apply):
Tributary is: [] Nataral
[ Artificial (man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

* Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



[ Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes:

Primary tributary substrate composition (check all that apply):

[] silts [] Sands [T Concrete
[] Cobbles ] Gravel [T Muck
[ 1 Bedrock L1 Vegetation. Type/% cover: :

[ 1 Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/pool complexe% Explain:

Tributary geometry:
Tributary gradient (apprommate average slope): Yo

(c} Flow: _
Tributary provides for: | ’
Estimate average number of {low events in review area/year:

Describe flow regime:
Other information on duration and volume:

Surface flow is: éf Characteristics:

Subsurface flow: | Explain findings:
[] Dye (or ather) test performed:

Tributary has (check all that apply):
] Bed and banks
] ORWM® (check all indicators that apply):

[.] clear, natural line inxpressed on the bank [ ] the presence of litier and debris
[] changes in the character of soil 1 destruction of terrestrial vegetation
] shelving [] the presence of wrack line
[[] vegetation matted down bent, or absent [] sediment sorting
[ leaf titter disturbed or washed away [ scour
[ sediment deposition [l multiple observed or predicted flow events
[] water staining L] abrupt change in

plant community
[3 other (list):
[ Discontinuous OHWM.” Explain:

If factors other than the OHWM were used to determine fateral extent of CWA jurisdiction {check all that
apply):

High Tide Line indicated by:

31 Mean High Water Mark indicated by:

[[] oil or scum line along shore objects [ survey to available datusm;
[T fine shell or debris deposits (foreshore) [] physical markings;
[ physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[] other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, efc.). Explain:
Identify specific pollutants, if known:

(iv) Biological Characteristics. Channel supports (check all that apply):
Riparian corridor. Characteristics (type. average width): .
] Wetland fringe. Characteristics:
[[1 Habitat for:
[ Federally Listed species. Explam findings:
I.] Fish/spawn areas. Explain findings:

A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

“Thid.



[ ] Other environmentally-sensitive species. Explain findings:
1 Aquatic/wildlife diversity. Explain findings:

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW

(i} Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) General F ationship with Non-TNW:

Characteristics:

Subsurface flow: Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[7] Directly abutting
[[] Not directly abutiing
[0 Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
[ Separated by berm/barrier. Explain:

(d) Proximity (Relationship) to TNW
Project wetlands ar river miles from TN'W.
Project waters arc 1 st aerial (straight) miles from TNW.
Flow is from .
Estimate approximate location of wetland as within the |

(ii) Chemical Characteristics:
- Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; ete.). Explain:
Identify specific pollutants, if known:

(ifi) Biokogical Characteristics. Wetland supports (check all that apply):

Riparian buffer. Characteristics {type, average width): .

[] Vegetation type/percent cover. Explain:

[] Habitat for:
[} Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[ Aquatic/wildlife diversity. Explain findings:

3. Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s) being considered in the cumulative analysis: PiclEist
Approximately ( ) actes in total are being considered in the cumulative analysis.

For each wetland, specify the following:

Directly abuts? (¥/N) Size (in acres) Directly abuts? (Y/N) Size (i acres)

Summarize overall hiological, chemical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will assess the flow characteristics and functions of the fribmury itself and the functions
performed by any wetlands adjacent to the tributary te determine if they significantly affect the chemical, physical,
and biological integrity of 2 TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical,
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:
- Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TN'W?

s  Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and
organic carbon that support downstream foodwebs? '

e Does the tributary, in combination with its adjacent wetlands (if any), have other refationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to
Section [LD:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. FExplain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section HI.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section LD

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
1 TNWs: linear feet width (ft), Or, acres.
I Wetlands adjacent to TNWs: acres.

2.  RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
_ indicating that tribuiary is perennial: supports fish and boat traffic
Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IIEB. Provide rationale indicating that

tributary flows seasonally: .

Provide estimates for jurisdictional waters in the review area (check all that apply):
[5] Tributary waters: linear feet width (ft).
£ Other non-wetland waters: acres.

Identify type(s) of waters:

3. lNon—RPWss that flow directly or indirectly into TNWs.
141 Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section II.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
Tributary waters: linear feet width {ft).
2% Other non-wetland waters: - acres,

Identify type(s) of waters:

¥See Footnote # 3.



etlands directly abutting an RPW that flow directly or indirectly inte TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section II1.D.?2, ebove. Provide rationale indicating that wetland is
directly abutting an RPW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is scasonal in Section IILB and rationale in Section I11.D.2, above. Provide rationale indicating that
wetland is directly abutting an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.

‘Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN'W are jurisidictional.
Data supporting this conclusion is provided at Section IIL.C.

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

6.  Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.

Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are
adjacent and with simikarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional.
Data supporting this conclusion is provided at Section HI.C.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”
As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.
{1 Demonstrate that impoundment was created from “waters of the U.S.,”
Demonstrate that water meets the criteria for one of the categories preqented above (1-6) or
Demonsirate that water is isolated with a nexus to commerce (3ee E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DPEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):"

which are or could be used by interstate or foreign travelers for recreational or other purposes.

from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):

Tributary waters: linear feet width (ft).
Other non-wetland waters: acres.
Identify type(s} of waters:

2l Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

| If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign} commerce.

[l Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review arca would have been regulated based
solely on the “Migratory Bird Rule™ (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

® To complete the anatysis refer to the key in Section HILD.6 of the Instructionat Guidebook.

Y Prior to asserting or deckining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Menorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area, where the gole potenwual basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using
best professional judgment (check all that apply):

Non-welland waters (i.e., rivers, streams): linear feet width (ft).
I.akes/ponds: acres.

Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus™ standard,
where such a finding is required for jurisdiction (check all that apply):

Non-wetland waters (i.e., rivers, streams): linear feet, width (£t).
©i Lakes/ponds: acres.

@1 Other non-wetland waters; acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DATA SOURCES.

A. SUFPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
| Maps, plans, plots or plat submitted by or on behalf of the applicant/consuktant:
Data sheets prepared/submitted by or on behalf of the applicant/consultant.
"] Office concurs with data sheets/delineation report.
[] Office does not concur with daia sheets/delincation report.
Data sheets prepared by the Corps:
Corps navigable waters” study:
U.8. Geological Survey Hydrologic At]as
[] USGS NHD data.
[ ] USGS 8 and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name:NC-Lake Norman North.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps: .
100-year Floodplain Elevation is: {National Geodectic Vertical Datum of 1929)
Photographs: [ Aerial (Name & Date):
or [1 Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law: .
' Applicable/supporting scientific literature:
_ Other information {please spectfy):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



APPROVED JURISDICTIONAL DETERMINATION FORM
U.S. Army Corps of Engincers
This form should be completed by following the instructions provided in Section IV of the JI) Form Instructional Guidebook.

SECTION I: BACKGROUND INFORMATION
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 23,

2013

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, 2013-01827, Richard Goosman

C. PROJECT LOCATION AND BACKGROUND INFORMATION:

State: NC County/parish/borough: Watauga City: Blowing Rock
Center coordinates of site (lat/fong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.863771,
-81.366305

Universal Transverse Mercator:

Name of nearest waterbody: Unnamed tributary to Middle Fork South Fork New River

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: New River

Name of watershed or Hydrologic Unit Code (HUC): 05050001

Check if map/diagram of review arca and/or potential jurisdictional areas is/are available upon request.

3 Check if other sites (e.g., offsite mitigation sites, disposal sites, ete.,.) are associated with this action and are recorded
on a different JD form.

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALE THAT APPLY):
Office (Desk) Determination. Date: 9-23-2013
Field Determination. Date{s):

SECTION IE: SUMMARY OF FINDINGS
A. RHA SECTION 10 DETERMINATION OF JURISDICTION.

There 2 “navigable waters of the U8 within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329}

in thcrévww arca. [Required]
E] Waters subject to the ebb and flow of the tide.
il Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign

commerce. Explain:

B. CWA SECTION 404 DETERMINATION OF JURISDICTION.

Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review arca. [Required]

1. Waters of the U.S.

a. Indicate presence of waters of U.S. in review area (check all that apply):
TNWs, including territorial seas
Wetlands adjacent to TNWs
Relatively permanent waters” (RPWs) that flow directly or indirectly into TNWs
Non-RPWs that flow directly or indirectly into TNWs
Wetlands directly abutting RPWs that flow directly or indirectly into TNWs
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TN'Ws
Wetlands adjacent to non-RPWSs that flow directly or indirectly into TN'WSs
Impoundments of jurisdictional waters
Isolated (interstate or intrastate) waters, including isolated wetlands

b. Identity (estimate) size of waters of the U.S. in the review area:
Non-wetland waters: 33 linear feet: 2 widih (ft) and/or acres,
Wetlands: acres.

¢. Limits (boundaries) of jurisdiction based on: E:gf
Elevation of established OHWM (if known):

2. Non-regulated waters/wetlands (check if applicable):?
B4 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not

Jjurisdictional. Explain:

A. TNWs AND WETLANDS ADJACENT TO TNWs

! Boxes checked below shall be supported by completing the appropriate sections in Section HI below.

*For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at loast
“seasonally” (e.g., typically 3 months).

* Supporting documentation is presented in Section IILE.



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW,
complete Section IT.A.1 and Section IIL.D.1. only; if the aquatic resource is a wetland adjacent to 3 TNW, complete
Sections IIL.A.1 and 2 and Section II1.D.1.; otherwise, see Section I1LB below.

1. TNW
Identify TN'W:

Summarize rationale supporting determination:

2. Wetland adjacent to TNW
Summarize rationale supporting conclusion that wetland is “adjacent™:

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY):

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met.

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively
permanent waters” (RPWSs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a
TNW, but has year-round (perennial) flow, skip to Section IT1.D.2. If the aquatic resource is a wetland directly
abutting a tributary with perennial flow, skip to Section IT1.D.4.

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps
districts and EPA regions will include in the record any available information that documents the existence of a
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any)
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law.

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to
determine if the waterbody has a significant nexus with a TNW, If the tributary has adjacent wetlands, the
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD
covers a tributary with adjacent wetlands, complete Section IILB.1 for the tributary, Section IT1.B.2 for any onsite
wetlands, and Section I11.B.3 for all wetlands adjacent fo that tributary, both onsite and offsite. The determination
whether a significant nexus exists is determined in Section III.C below.

1. Characteristics of non-TNWs that flow directly or indirectly into TNW

(i) General Area Conditi
Watershed size: ]
Drainage area:
Average annual rainfall: inches
Average annual snowfall: inches

(i) Physical Characteristics:
(a) Relationship with TNW:
[ Tributary fows directly i
[ Tributary flows through ]

W.
3t tributaries before entering TNW.

Project waters are |  river miles from TNW.
Project waters are
Project waters are

Project waters are P £ aerial (straight) miles from RPW.

Project waters cross or serve ags state boundaries. Explain:

£ aerial (straight) miles from TNW.

Identify flow route to TNW®:
Tributary stream order, if known:

(b) General Tributary Characteristics {check all that apply);
Tributary is: [] Naturat
] Artificial {man-made). Explain:

* Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in
the arid West.

? Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into
TNW.



[} Manipulated (man-altered). Explain:

Tributary properties with respect to top of bank (estimate):
Average width: feet
Average depth: feet
Average side slopes: Piek

Primary tributary substrate composition (check all that apply):

[] silts ] Sands L] Conerete
[1 Cobbles [] Gravel [ Muck
1 Bedrock | Vegetation. Type/% cover:

[] Other. Explain:

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain:
Presence of run/riffle/ lgqmp]exes. Explain:

Tributary geometry: Biek List

Tributary gradient (appr(mmale average slope): %

(¢) Flow:
Tributary provides for: g
Estimate average number of flow events in review area/year: ]
Describe flow regime:
Other information on duration and volume:

. Characteristics:

ot s

Subsurface flow: Piek Explain findings:
] Dye (or other) fest performed:

Tributary has (check all that apply):
] Bed and banks
] OHWM?® (check all indicators that apply):
[T clear, natural line impressed on the bank
'] changes in the character of soil
| shelving
1 vegetation matted down, bent, or absent

the presence of litter and debris
destruction of terrestrial vegetation
the presence of wrack line
sediment sorting

o o

[ leaflitter disturbed or washed away sCour
[l sediment deposition muliple observed or predicted flow events
[} water staining L] abrupt change in

plant conmunity
[} other (list):
[] Discontinuous OFHWM.” Explain:

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that

apply): . -
2] High Tide Line indicated by: Mean High Water Mark indicated by:
1 oil or scum line along shore objects [ survey to available datum;
L1 fine shell or debris deposits (foreshore) [ physical markings;
[l physical markings/characteristics [ vegetation lines/changes in vegetation types.

[ tidal gauges
[} other (list):

(iii) Chemical Characteristics:
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed
characteristics, etc.). Explain:
Identify specific pollutants, if known:

(iv) Bioloegical Characteristics. Channel supports (check all that apply)
[.] Riparian corridor. Characteristics (type, average width):
[l Wetland fringe. Characteristics:
[ Habitat for:
[l Federally Listed species. Explain findings:
[ Fish/spawn areas. Explain findings:

$A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is
unrelated to the waterbody’s flow regime (e.g, flow over arock outcrop or through a culvert), the agencies will look for indicators of flow above
and below the break.

Ibid.



2.

3.

[] Other environmentally-sensitive species. Explain findings:
[] Aquaticiwildlife diversity, Expiain findings:

Characteristics of wetlands adjacent to non-TINW that flow directly or indirectly into TNW

(i) Physical Characteristics:
(a) General Wetland Characteristics:
Properties:
Wetland size: acres
Wetland type. Explain:
Wetland quality. Explain:
Project wetlands cross or serve as state boundaries. Explain:

(b) Gcncral Flow Re[atlonshm with Non-TNW:

Characteristics:

Subsurface flow: Pj Explain findings:
[ Dye (or other) test performed:

(c) Wetland Adjacency Determination with Non-TNW:
[ Dircctly abutting
[7] Not directly abutting
[] Discrete wetland hydrologic connection. Explain:
[] Ecological connection. Explain:
] Separated by berm/barrier. Explain:

(d) Pr0x1m1tv (Relationship) to TN'W

river miles from TN'W,
¢ acrial (straight) miles from TNW.

Flow is from: )
Estimate approximate location of wetland as within the

f floodplain.

(ii) Chemical Characteristics:
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general
watershed characteristics; efc.). Explain:
Identify specific pollutants, if known:

(iii) Biological Characteristics. Wetland supports (check all that apply):

Riparian buffer, Characteristics (type, average width): .

[ Vegetation lype/percent cover. Explain:

[[] Habitat for:
[ Federally Listed species. Explain findings:
[] Fish/spawn areas. Explain findings:
[] Other environmentally-sensitive species. Explain findings:
[1 Aquatic/wildlife diversity. Explain findings:

Characteristics of all wetlands adjacent to the tributary (if any)
All wetland(s} being considered in the cumulative analysis: [
Approximately ( } acres in total are being considered in the cumulative analysis,

For each wetland, specify the following:

Directty abuts? (Y/N) Size (in acres) Directly abuts? {(Y/N) Size (in acres)

Summarize overall biological, chernical and physical functions being performed:

SIGNIFICANT NEXUS DETERMINATION



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical,
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in
combination with all of its adjacent wetlands, bhas more than a speculative or insubstantial effect on the chemical,
physical and/or bicological integrity of a TNW. Considerations when evaluating significant nexus include, but are not
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely
determinative of significant nexus.

Draw connections between the features documented and the effects on the TNW, as identified in the Raparos

Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example:

«  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood
waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?

e Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions
for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN'W?

+  Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nuirients and
organic carbon that support downstream foodwebs?

e  Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical,
chemical, or biological integrity of the TNW?

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be
documented below:

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to

Section I1.D:

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in
combination with all of its adjacent wetlands, then go to Section I1L.D:

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its
adjacent wetlands, then go to Section I1L.D:

D. DETERMINATIONS OF JURISBICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK
ALL THAT APPLY):

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area:
& linear feet widih (fi), Or, acres.
. Wetland}.. adjacent to TNWs: acres.

2. RPWs that flow directly or indirectly into TNWs.
Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale
_ indicating that tributary is perennial: based on flow described by the property owner and piciures of the stream
| Tritutaries of TN'W where tributaries have continuous flow “seasonally” (e.g., typically three months each year)
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that

tributary flows seasonally:

Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: 33 linear feet 2 width (fi).
} Other non-wetland waters: acres.

[dentify type(s) of waters:

3. Non-RPWs® that flow directly or indirectly into TNWs,
{3 Wwaterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IIL.C.

Provide estimates for jurisdictional waters within the review area (check all that apply):
&t Tributary waters: finear feet width (ft).
{ Other non-wetland waters: acres.

Identify type(s) of waters:

*See Footnote # 3.



4. Wetlands directly abutiing an RPW that flow directly or indirectly inte TNWs.

Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.

i} Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale
indicating that tributary is perennial in Section IHL.D.2, above. Provide rationale indicating that wetland is
directly abutting an REW:

Wetlands directly abutting an RPW where tributaries typically flow “seasonally.” Provide data indicating that
tributary is seasonal in Section IILB and rationale in Section 1I1.D.2, above. Pravide rationale indicating that
wetland is direcily abutling an RPW:

Provide acreage estimates for jurisdictional wetlands in the review area: acres.

5. Wetlands adjacent to but not directly abuiting an RPW that flow directly or indirectly into TNWs.

i Wetlands that do not dircetly abut an RPW, but when considered in combination with the tributary 1o which they
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional.
Data supporting this conclusion is provided at Section 111.C.

Provide acreage estimates for jurisdictional wetlands in the review arca: acres.

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. :
Wetlands adjacent to such waters, and have when considered in combination with the tributary to which thcy are
adjacent and with similasly situated adjacent wetlands, have a significant nexus with a TN'W are jurisdictional.
Data suppotting this conclusion is provided at Section IILC.

Provide estimates for jurisdictional wetlands in the review area: acres.

7. Impoundments of jurisdictional waters.”

As a peneral rule, the impoundment of a jurisdictional tributary remains ]unsdlctlonal

B4 Demonstrate that impoundment was created from “waters of the U.S.,”

Demonstrate that water meets the criteria for one of the categories presented above (1-6), or
Demonstrate that water is isolated with a nexus to commerce (see E below).

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE,
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE,
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):""

which are or could be used by interstate or foreign travelers for recreational or other purposes.

| from which fish or shellfish are or could be taken and sold in interstate or foreign commerce.

which are or could be used for industrial purposes by industries in interstate commerce.

Interstate isolated waters. Explain:

Other factors. Explain:

Identify water body and summarize rationale supporting determination:
Provide estimates for jurisdictional waters in the review area (check all that apply):
Tributary waters: linear feet width (ft).
| Other non-wetland waters: acres,

Identify type(s) of waters:
‘ Wetlands: acres.

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY):

If potential wellands were assessed within the review area, these arcas did not meet the criteria in the 1987 Corps of

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements.

Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.

[I Prior to the Jan 2001 Supreme Court decision in “SFANCC.” the review area would have been regulated based
solely on the “Migratory Bird Rule” (MBR).

Waters do not meet the “Significant Nexus™ standard, where such a finding is required for jurisdiction. Explain:

Other: (explain, if not covered above):

® To compiete the analysis refer 1o the key in Section IILD.6 of the Instrectional Guidebook.

¥ Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following
Rapanos.



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for Irrlgatt:ci agriculture}, usmg
best professional Judgmenl (check all that apply):

il Non-wetland waters (i.e., rivers, streams): linear feet width (fi).
Lakes/ponds: acres.
Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres,

Provide acreage cstimates for non-jurisdictional waters in the review arca that do not meet the “Sigoificant Nexus™ standard,
where such a finding is reqmred for jurisdiction (check all that apply):

{5} Non-wetland waters (i.e., rivers, streams): linear feet, width (f1).
Lakes/ponds: acres.

w21 Other non-wetland waters: acres. List type of aquatic resource:
Wetlands: acres.

SECTIONIV: DPATA SOURCES.

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and,
where checked and requested, appropriately reference sources below):
Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:
_ Data sheets prepared/submitted by or on hehalf of the applicant/consultant.
Office concurs with data sheets/delineation report.
[1 Office does not conecur with data sheets/delineation report.
Data sheets prepared by the Corps:
Corps navigable waters™ study:
1J.S. Geological Survey Hydrologic Atlas
] USGS NHD data,
J USGS & and 12 digit HUC maps.
U.S. Geological Survey map(s). Cite scale & quad name: NC-Boone.
USDA Natural Resources Conservation Service Soil Survey. Citation:
National wetlands inventory map(s). Cite name:
State/Local wetland inventory map(s):
FEMA/FIRM maps:
100-year Floodplaim Elevation is: (National Geodectic Vertical Datum of 1929)
Photographs: [_] Aerial (Name & Date):
or [] Other (Name & Date):
Previous determination(s). File no. and date of response letter:
Applicable/supporting case law:
Applicable/supporting scientific literature:
Other information (please specify):

B. ADDITIONAL COMMENTS TO SUPPORT JD:



	SAW-2013-01528-JD

	SAW-2013-01581-JD

	SAW-2013-01635-JD

	SAW-2013-01637-JD

	SAW-2013-01646-JD

	SAW-2013-01647-JD

	SAW-2013-01648-JD

	SAW-2013-01649-JD

	SAW-2013-01651-JD

	SAW-2013-01670-JD

	SAW-2013-01701-JD

	SAW-2013-01705-JD

	SAW-2013-01710-JD

	SAW-2013-01711-JD

	SAW-2013-01760-JD

	SAW-2013-01787-JD

	SAW-2013-01799-JD

	SAW-2013-01818-JD

	SAW-2013-01820-JD

	SAW-2013-01827-JD




