
APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Anny Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 10, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01528, North Carolina Wildlife Resources 
Commission I Attn: Tom Covington 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Haywood City: Sunburst 
Center coordinates of site (latllong in degree decimal format): 
82.9378 w 

Latitude & I~ongitude in Decimal Degrees: 35.396 N, 

Universal Transverse Mercator: 
Name of nearest waterbody: West Fork Pigeon River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Pigeon River 
Name of watershed or Hydrologic Unit Code (HUC): Pigeon River (06010!06) 
~- Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
13] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVJ EW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Detennination. Date: September 10,2013 m Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~j~kD~ "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area [Required} 

~£ill Waters subject to the ebb and flow of the tide. 
11[1 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explrun: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

tlZ1i TNW s, including territorial seas 
Q Wetlands adjacent to TNWs 
f.!l Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Eif Non-RPWs that flow directly or indirectly into TNWs 
fffi!l Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
mJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
mf Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
frn Impoundments of jurisdictional waters 
mJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 4,000 linear feet: 70 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~jifi-]!i"Jli.!i'§]!Q~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

lJEil Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictionaL Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lJI below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a 1N\V and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ill. F. 
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A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section IILD.L only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section JU.D.l.; otherwise, see Section III.B below. 

l. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g.,_typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section ULD.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section IJI.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section lll.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section Ill.C below. 

I. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: F:illlt'ililiSt 
Drainage area: f~~M,~~J 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly int() TN'Y· 
0 Tributary flows through §l~"j' tributaries before entering 1NW. 

Project waters are river miles from 1NW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
A veragc side slopes: fJtii~~!. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle(_po(ll ~omplexes. Explain: 
Tributary geometry: ):fj"~i<]~ii1 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: -~~~Ui~! 
Estimate average number of :flow events in·review area/year: ~~~~J~! 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: :fjl~j;i!!dlli!- Characteristics: 

Subsurface flow: )?:J}l~~~l Explain findings: 
0 Dye (or other) test performed: 

Tributary bas (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction ofterrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining 0 abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OH\VM were used to determine lateral extent of CWAjurisdiction (check all that 

lillj High Tide Line indicated by: lillj 
D oil or scum line along shore objects 
0 fmc shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN\V 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ifj~~lr~l. Explain: 

Surface flow is: :\!l~JltlJ)!~J 
Characteristics: 

Subsurface How: !eT~~i0f$:i. Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the ~~i!!Ji!;;~~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brmvn, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habila! for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other enviromnentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversit)t. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any), __ "'""~ 
All wetland(s) being considered in the cumulative analysis: ~~'!S~:i 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? CY/N) 

Summarize overall biological, chemical and physical functions being perfonned: 

Size (in acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TN\V. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributar-y and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section LII.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNW"s and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
TNWs: linear feet width (ft), Or, acres. 
Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
J&i Tributaries ofTNWs where tributaries typically flow year-round are jurisdkiional. Provide data and rationale 

indicating that tributary is perennial: 
West Fork Pigeon River Creek exhibits indicators of ordinary high water marks (OHWM) including developed 
bed and bank, scour, presence of aquatic life, presence oflitter and debris, destruction of terrestrial vegetation, 
sediment sorting and deposition, leaf litter washed away. West Fork Pigeon River is depicted as a solid blue line 
on the USGS 7.5 minute quadrangle map Waynesville and the most current Natural Resource Conservation 
Service Soil Survey for Haywood County. Solid blue line features on these mapping conventions typically 
represent perennial streams. Perennial flow has been observed by Corps representatives during numerous visits 
to Sunburst, North Carolina vicinity. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l!3ll Tributary waters: 4000 linear feet 70 width (ft). 
fim Other non-wetland waters: acres. 

Identify type( s) of waters: 



3. Non-RPWs8 that flow directly or indirectly into TNWs. 
-'lEI Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
BlN Tributary waters: linear feet width (ft). 
ffill Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
:~ Wetlands directly abut RPW and thus arc jurisdictional a<; adjacent wetlands. 

fill] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

LiliJI: Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Ell Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with sin1ilarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
1§§1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
lilli] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
:8ij Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y): 10 

nm which are or could be used by interstate or foreign travelers for recreational or other purposes. 
lblff: from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Ulfl which are or could be used for industrial purposes by industries in interstate commerce. 
fEI Interstate isolated waters. Explain: 
~Eli~ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
Eill Tributary waters: linear feet width (ft). 
J]ill; Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
fi]l Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
mill If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
im Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
_&j· Non-wetland waters (i.e., rivers, streams): linear feet width (ft.). 
Elif1 Lakes/ponds: acres. 
Gm Other non-wetland waters: acres. List type of aquatic resource: 
I§M Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
1!1] Lakes/ponds: acres. 
§I Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
I2J3 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

mill{ Data sheets prepared by the Corps: 
Jil Corps navigable waters' study: 
t'lJJ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NIID data. 
0 USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name: Waynesville. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Haywood County, NC. 
EEl National wetlands inventory map(s). Cite name: 
~@ill State/Local wetland inventory map(s): 
[ld FEMA/FIRM maps: 
~ 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
tJi]J Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
f@jJ Previous determination(s). File no. and date of response letter: m Applicable/supporting case law: 
liJ Applicable/supporting scientific literature: 
1]81 Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JIJ: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional 
Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): July 26, 2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01581, Pinnacle Shores Homeowners 
Association I c/o Main Street Managers Attn: Chip Hawkins 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located at 1436 River Highway in 
Mooresville, Iredell County, NC. Coordinates are: 35.6054 N, -80.9277 W. 

State: NC County/parish!borough: Iredell City: Cornelius 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.6054 N,-
80.9277W 
Universal Transverse Mercator: 
Name of nearest waterbody: Lake Norman 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Lake Norman flows to the 
Atlantic Ocean via the Catawba River and the Santee-Cooper River. The Catawba River is a Section 10 navigable-in-fact 
water at the Mt Island Lake Dam. 
Name of watershed or Hydrologic Unit Code (HUC): Upper Catawba Watershed, Santee Basin, HUC: 03050101 
~. Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request 
lllliJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
l1ii\J Office (Desk) Determination. Date: July 26, 2013 
fiilll. Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~l;ij~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area [Required] 
~ Waters subject to the ebb and flow ofthe tide. 
(ffi]l Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

mJ. TNW s, including territorial seas 
m!J Wetlands adjacent to TNWs 
l§J Relatively p~rmanent waters2 (RPWs) that flow directly or indirectly into TNWs 
~ Non-RPWs that flow directly or indirectly into TNWs 
l£tJ Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
INJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
l.illli Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
[8]- Impoundments of jurisdictional waters 
lElJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or 0.01 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~ll.~~~!l!l:i:li!~j 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



~ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictionaL Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section Ill.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections IJI.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are ''relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round· or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section lli.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section ill.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section ID.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through IH~ii£~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: f;~!~j!l!il]~. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: !)!~!!ililit~! 
Tributary gradient (approximate average slope): % 

(e) Flow: 

D Concrete 
0Muck 

Explain: 

~:~~~:~ :::r:~ee~~:~~~~1~~~! events in review area/year: f;l:!fll'!.~tl~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: lt?:li?E_kljl·~~· Characteristics: 

Subsurface flow: ~~~~~l~. Explain-findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence oflitter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

0 other (list): 
0 Discontinuous OHW1vr.'l Explain: 

If factors other than the OHW:M were used to determine lateral extent of CW A jurisdiction (check all that 

fi!llj High Tide Line indicated by: 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, iflmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 

6A natural or man-made discontinuity in the OHW:M does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHW:M that is 
umelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN\V 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !f!![i!ii!l[i!. Explain: 

Surface !low is: f:l~ii!lj~~ 
Characteristics: 

Subsurface flow: Kft~~l- Explain fmdings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

· · river miles from TNW. 
aerial (straight) miles from "INW. 

of wetland as within the !.',}!¢~I)!ij~f1oodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any:} 
All wetland(s) being considered in the cumulative analysis: ,f:,~(li!fJM~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? CYJN) 

Summarize overall biological, chemical and physical functions being performed: 

Size Cin acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions per-formed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section Ill.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!!!! TNWs: linear feet width (ft), Or, acres. 
;mJj_ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
1m Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale 

indicating that tributary is perennial: 

IIJ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
arc jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
ll!l Tributary waters: linear feet width (ft). 
t2J.i Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
f:m Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
ll!l Tributary waters: linear feet width (ft). 

8See Footnote# 3. 



fi Other non-wetland waters: acres. 
ldenticy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
l]lfl Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Iii Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

mJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

arc adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~- Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional wate.-s.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters ofthe U.S.," or 
ff!g Demonstrate that water meets the criteria for one of the categories presented above (I -6), or 
~ Demonstrate that water is isolated \V:ith a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y):10 

IJlil. which ar~ or could be used by interstate or foreign traveler~ f~r recreational. or. other purposes. 
mill from wh1ch fish or shellfish arc or could be taken and sold m mterstatc or foretgn commerce. 
Jjf@ which are or could be used for industrial purposes by industries in interstate commerce. 
1lfill Interstate isolated waters. Explain: 
IJlil Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
IJlil Tributary waters: linear feet width (ft). 
mJli Other non-wetland waters: acres. 

Identicy type(s) of waters: 
fml Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
i1 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
J]i Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in ''SW ANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

~J Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
fi! Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section lii.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CW A jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, usc of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~- Non-wetland waters (i.e., rivers, streams): linear feet Vlridth (ft). 
Il!IDJ Lakes/ponds: acres. 
mfj: Other non-wetland waters: acres. List type of aquatic resource: 
BJ- Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a findmg is required for JUTISdrctwn (check all that apply) 
~ Non-wetland waters (i.e. nvcrs, streams)· linear feet, width (ft). 
~if Lakes/ponds: acres. 
fillill: Other non-wetland waters· acres. List type of aquattc resource. 
~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
m_ Maps, plans, plots or plat submitted by or on behalf of the applicantlconsultant:received Jun 13, 2013. 
EEf Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

~ Data sheets prepared by the Corps: 
l1lillJ Corps navigable waters' study: 
~ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

(g] U.S. Geological Survey map(s). Cite scale & quad name:NC- Lake Norman North. 
mil USDA Natural Resources Conservation Service Soil Survey. Citation: 
~ National wetlands inventory map(s). Cite name: 
1@]1 State/Local wetland inventory map(s): 
~ FEMA/FIRM maps: 
1@]1 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~- Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
[Zill Previous determination(s). File no. and date of response letter: 
l@]j_ Applicable/supporting case law: 
til Applicable/supporting scientific literature: 
~ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 3, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01635, Joe Blair 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Caldwell City: Granite Falls 
Center coordinates of site (lat/Jong in degree decimal format): 
-81.366305 

Latitude & Longitude in Decimal Degrees: 35.863771, 

Universal Transverse Mercator: 
Name of nearest waterbody: Unnamed tributary to Upper Little River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): Catawba 
J2l Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request 
fill: Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are a<;Sociated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
IS] Office (Desk) Determination. Date: 09-3-2013 
li]· field Dctemllnation. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ·~~~·;]fi~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CfR part 329) 
in the review area. [Required] 

ITH- Waters subject to the ebb and flow of the tide. 
[Q Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

l. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

ffi!il TNWs, including territorial seas 
Iilli Wetlands adjacent to TNWs m Relatively permanent waters2 (RPWS) that flow directly or indirectly into TNWs 
ffil Non-RPWs that flow directly or indirectly into TNWs 
Jillil Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
fill: Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
tEl Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
[l] Impoundments of jurisdictional waters 
ld2J Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 74linear feet: 3 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction bao;ed on: lii!~!ili!~i!JI~i~J~~Ji~~ij~!JI:l~ 
Elevation of established OHWJ\1 (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TN1¥, complete 
Sections Ill.A.l and 2 and Section JIJ.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdcntiJY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section IU.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of Jaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe waterbody has a significant nexus with a TNW.lfthe tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section IIJ.B.l for the tributary, Section lli.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section IU.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: ii1!~~\t!~ 
Drainage area: i!j[~J!1!\tli! 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through 1-i~ml~!§! tributaries before entering rnw. 

Project waters are miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters arc aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, ifknovm: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

D Concrete 
0Muck 

D Bedrock D V egctation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence ofmn/riffle/pool.complcxcs. Explain: 
Tributary geometry: ~[~~~if:!~ 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~J!i<JI':~f! 
Estimate average number of flow events in review area/year: J:i1.~~~~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: W<iJiH!llJl!i. Characteristics: 

Subsurface flow: ~'~'kl!{Ji*i- Explain findings: 
D Dye (or other) test perfonned: 

Tributary has (check all that apply): 
0 Bed and banks 
0 Ol-IWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
0 leaf litter disturbed or wa<>hed away 
0 sediment deposition 

0 
0 
0 
0 

the presence of litter and debris 
destruction ofterrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
D multiple observed or predicted 11ow events 

0 water staining 0 abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM. 7 Explain: 

If factors other than the OH\VM were used to determine lateral extent of CW A jurisdiction (check all that 

[0 High Tide Line indicated by: li£l 
D oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High \Vater Mark indicated by: 
D survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Jbid. 



0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~~~JI~!- Explain: 

Surface flow is: ~1:£~mii( 
Characteristics: 

Subsurface flow: iJl!J~~~jj]!~l Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic com1cction. Explain: 
0 Ecological connection. Explaill: 
0 Separated by berm/barrier. Explain: 

Project wetlands 
Project waters · 
Flow is from: 
Estimate ap[Jro:rin:Jate 

'river miles from TNW. 
aerial (straight) miles from TNW. 

j,'j1qfi:!:ili!f floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fishlspawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if a~_:rL,_~~"''-'"/ 
All wetland(s) being considered in the cumulative analysis: :li.Ciii11JlSJ 
Approximately ( ) acres in total are being considered ,~~th;·;;~ulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being perforn1ed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 



A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in theRapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to cany pollutanLc; or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section HLD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
lliiTJlNWs: linear feet width (ft), Or, acres. 
£m Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
:tEJ_ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictionaL Provide data and rationale 

indicating that tributary is perennial: the UT to Upper Little Creek is a blue line stream on the USGS topographic 
map, NC-Bethlehem Quad which in North Carolina means it flows more than 3 months out of the year making it 
a perennial stream. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~ Tributary waters: 74 linear feet 3 width (ft). 
l~J Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
:ffii Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TN\V, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

8See Footnote# 3. 



Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

fi]j Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

JEll Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. .Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
E§ Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into T~s. 
fil¥1 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which U1ey are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jmisdictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. [mpoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impmmdment was created from "waters of the U.S.," or 
Elm Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
[]] Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

~ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
il$lJ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
Ej: which are or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
fim Other factors. Explain: 

Jdentify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional \Vaters in the review area (check all that apply): 
1!8 Tributary waters: linear feet width (ft). 
l3ill: Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
fi@: Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
~ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
~, Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

lE£1 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Erni1 Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 oftbe Instructional Guidebook. 
10 Prior to asserting or declining C\VA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is ihe 
:MER factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
EJ Non~wetland waters (i.e., rivers, streams): linear feet width (ft). 
[kll Lakes/ponds: acres. 
ffitl- Other non-wetland waters: acres. List type of aquatic resource: 
@I Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
Gill Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
fEI Lakes/ponds: acres. 
Eli] Other non-wetland waters: acres. List type of aquatic resource: 
fETI Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in ca<>e file and, 
"\Vhere checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~- Data sheets prepared/submitted by or on behalf ofthe applicant/consultant. 

[8] Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

[%Jl Data sheets prepared by the Corps: 
ffil Corps navigable waters' study: 
['iEl U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit IIUC maps. 

@ U.S. Geological Survey map(s). Cite scale & quad name:NC-Bethlehem. 
fKH USDA Natural Resources Conservation Service Soil Survey. Citation: m National wetlands inventory rnap(s). Cite name: 
D State/Local wetland inventory map(s): 
D FEMA/FIRM maps: 
L] 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
fE1 Previous detennination(s). File no. and date of response letter: 
tm: Applicable/supporting case law: 
fill Applicable/supporting scientific literature: 
!]< Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: c C"SI-1-W- ~6- A.) SA'-'- ;lu\3. b\< .. 37 j (ro) I.~J S"o~~- sf I 
ASHEVILLEREGULATORYFIELDOFFICE fl), tj-l,_..o.1s ~.r.-­
US Army Corps of Engineers 
151 Patton Avenue, Room 208 
Asheville, North Carolina 28801-5006 

Applicant: 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: Matthews Farm 
State:NC County/parish/borough: Mecklenburg City: Charlotte 
Center coordinates of site (lat!long in degree decimal format): Lat. 35.05216 ° N, Long. -80.76826° W. 

Universal Transverse Mercator: 17 
Name of nearest waterbody: Sixmile Creek 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): 03050103 :Lower Catawba 
181 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
0 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. Jl,EVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~l Office (Desk) Detennination. Date: 1o4...) ~•fJ 
~ Field Determination. Date(s): 10/25/12 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There Are ito "navigable waters of the U.S" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0- Waters subject to the ebb and flow of the tide. 
0 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Are riO: "waters qfthe U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

D TNWs, including territorial seas 
0 Wetlands adjacent to TNWs 
0 Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
D Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
D Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
D Impoundments of jurisdictional waters 
0 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: acres. 

1 
Boxes checked below shall be supported by completing the appropriate sections in Section III below. 

2 
For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 

(e.g., typically 3 months). 



c. Limits (boundaries) of jurisdiction based on: Pick List 
Elevation of established 0 HWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

[gl Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: Areas were assessed based on the 1987 Delineation manual and the Regional Supplement to the Corps of 
Engineers Wetland Delineation Manual: Eastern Mountains and Piedmont Region (Version 2.0) and were not found to 
meet the criteria for jurisdictional Waters of the US. 

3 Supporting documentation is presented in Section III.F. 



c---~--------------------------------------------------------------------~ ------------------

SECTION III: CWAANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, complete 
Section TII.A.l and Section Ill.D.l. only; ifthe aquatic resource is a wetland adjacent to a TN\V, complete Sections IJI.A.l and 2 
and Section IIJ.D.l.; otherwise, see Section III.B below. 

I. TNW 
Identify TNW: 

Summarize rationale supporting detennination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanoshave been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are '"relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TN\V, but has year-round 
(perennial) flow, skip to Section Ill.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
water body has a significant nexus with a TNW. lfthe tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section JII.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section Ill.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: Pick:List: 
Drainage area: Pi~k LiSt 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through Pitk-LiSt tributaries before entering TNW. 

Project waters are PJ~-~:I.~ist river miles from TNW. 
Project waters are PlCkLJs! river miles from RPW. 
Project waters are PJCkList aerial (straight) miles from TNW. 
Project waters are PiCk List: aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 
Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the atid 

West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: .. feet 
Average side slopes: Pick',LiSt'. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle~pool complexes. Explain: 
Tributary geometry: Pick List' 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: PiCkLiSt 

D Concrete 
D Muck 

Explain: 

Estimate average number of flow events in review area/year: Pick Llst 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: PickList. Characteristics: 

Subsurface flow: Plck_Lisi Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natwalline impressed on the bank 0 the presence oflitter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving D the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away 0 scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining D abrupt change in plant community 
0 other (list): 

D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
D High Tide Line indicated by: 0 Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) D physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality, general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6 
A natural or man-made discontinuity in the OH WM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 

the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7lbid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally~sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-1NW: 
Flow is: PiCk List. Explain: 

Surface flow is: Pick 'LiSt­
Characteristics: 

Subsurface flow: PiCk LiSt. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adiacency Determination with Non-TNW: 

(d) 

D Directly abutting 
D Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm!banier. Explain: 

Proximity (Relationship) to TNW 
Project wetlands are P1CkList river miles from TNW. 
Project waters are Pick-Lis~ aerial (straight) miles from TNW. 
Flow is from: PiCkLiSt-. 
Estimate approximate location of wetland as within the Pick List floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on smface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally~sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wctland(s) being considered in the cumulative analysis: Pick List 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specifY the following: 

Directly abuts? (Y/N) Size (in acres) Directly abuts? CY /N) Size (in acres) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination -with its adjacent wetlands (if any), have the capacity to cany pollutants or flood waters to 

TNWs, or to reduce the ammmt of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyc1e support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TN\V? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TN\Vs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section ITI.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section ITI.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section IIJ. D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
D TNWs: linear feet width (ft), Or, acres. 
0' Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
D Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
D Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
0- Tributary waters: linear feet width (ft). 
0 Other non-wetland waters: acres. 

Identify type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
0 Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting tbis conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
0! Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

0 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

D Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section lll.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
0 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
0 Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
D Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

D, which are or could be used by interstate or foreign travelers for recreational or other purposes. 
D from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D which are or could be used for industrial purposes by industries in interstate commerce. 
0 Interstate isolated "Waters. Explain: 
0 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the fustructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
[ill Tributary waters: linear feet width (ft). 
EJ Other non-wetland waters: acres. 

Identify type(s) of waters: 
EJ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
~; If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
lli5Jj Review area included isolated waters with no substantial nexus to interstate (or fOreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

[0 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
!Til Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
EJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
§ Lakes/ponds: acres. 
IEJ: Other non-wetland waters: acres. List type of aquatic resource: 
FEJ; Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
Ii] Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
l]Ji Lakes/ponds: acres. 
l§ili Other non-wetland waters: acres. List type of aquatic resource: 
12]: Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
a: Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~[ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

0: Data sheets prepared by the Corps: 
Q1 Corps navigable waters' study: 
EJ U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

!81' U.S. Geological Survey map(s). Cite scale & quad name:! :24K. Weddington (SC-NC) quad. 
~; USDA Natural Resources Conservation Service Soil Survey. Citation:Natural Resources Conservation Service 
Web Soil Survey URL: http://websoilsW\Tcy.nrcs.usda.gov. 
BZ!: National wetlands inventory map( s). Cite name: 
Eil State/Local wetland inventory map(s): 
EJ FEMA/FlRM maps: 
EdT 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
~ Photographs: IZJ Aerial (Name & Date): 

or D Other (Name & Date): 
Ql Previous determination(s). File no. and date of response letter: 
ITl: Applicable/supporting case law; 
[3 Applicable/supporting scientific literature: 
EJ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURlSDICTJONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 30, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01646, James Long, III 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Cherokee City: Murphy 
Center coordinates of site (latilong in degree decimal format): 
84.005631 w 

Latitude & Longitude in Decimal Degrees: 35.207137 N, 

Universal Transverse Mercator: 
Name of nearest waterbody: UT to Hanging Dog Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hiwassee River 
Name of watershed or Hydrologic Unit Code (HUC): Hiwassee (06020002) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
(g) Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
lJil Office (Desk) Determination. Date: 
.181 Field Determination. Date(s): August 27, 20!3 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There l'ti;P,Q "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

iJ Waters subject to the ebb and flow of the tide. 
Ira Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

(U] 'IN\Vs, including territorial seas 
!llJ Wetlands adjacent to TNWs 
~ Relatively pcnnanent waters2 (RPWs) that flow directly or indirectly into TNWs 
ffiJ Non~RPWs that flow directly or indirectly into TNWs 
mJ Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
1m_ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
IJN Wetlands adjacent to non~RPWs that flow directly or indirectly into TNWs m Impoundments of jurisdictional waters 
[E)} Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1200 linear feet:2-8 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~~~:!~~~.~~1)~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

~ Potentially jurisdictional waters and/or wetlands were assessed within the review area and dete!U1ined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year -round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting docwnentation is presented in Section III.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section IU.A.l and Section IILD.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections UJ.A.l and 2 and Section UJ.D.l.; otherwise, see Section III.B below. 

I. TNW 
Identify TNW: 
Summarize rationale supporting determination: 

2. Wetland adjacent to TN\V 
Summarize rationale supporting conclusion that wetland is «adjaccnf': 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding char-acteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are '"relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an: RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section lll.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section IIJ.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TN\V. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section lli.B.l for the tributary, Section UJ.B.2 for any onsite 
wetlands, and Section IIJ.B.3 for all wetlands adjacent to that tributary, both on site and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TN\V 

(i) General Area Conditions: 

~~~:~::r~:~: riilf~ 
Average annual rainfaH: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through _g~oc;~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters arc aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNV\15
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches·, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average 'IVidth: feet 
Average depth: 
Average side slopes: 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
0 Cobbles 0 Gravel 

D Concrete 
0Muck 

0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: Igl~~~~~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~~~~~$~ 
Estimate average number of flow events in review area/year: Jrl~J~~i§~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: !*!~f~~l Characteristics: 

Subsurface flow: ~;~~l~,~~- Explain findings: 
0 Dye (or other) test performed: 

Tributary bas (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM. 7 Explain: 

If factors other than the OH\VI\.1 were used to detennine lateral extent of CWAjurisdiction (check all that 

~ High Tide Line indicated by: ~ 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain fmdings: 
D FishJspawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OH\VM that is 
unrelated to the waterbody's flow regime (e.g,, flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !f~l!liijiJi~l Explain: 

Surface flow is: f!~J1'-!!k\lt 
Characterbtics: 

Subsurface flow: [g~~~\J;f§l Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Detennination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

Project wetlands 
Project waters ' 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the !fl~).l!~j!~t floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explaffi findings: 
0 Other cnviromnentalJy-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: Jt~~!i;ll 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size (in acres) Directly abuts? CY/N) 

Sununarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TN\V. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 



limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TN\V, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical_, or biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section lll.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section UI.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all tlu:tt apply and provide size estimates in review area: 
Jiilll TNWs linear feet width (ft), Or, acres. 
[:£ll Wetlands adjacent to 1NWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
J81 Tributaries of 1NWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 
UT to Hanging Dog Creek exhibits indicators of ordinary high water marks (OHWM) including developed bed 

and bank, scour, presence of aquatic life, presence of litter and debris, destruction ofterrestrial vegetation, 
sediment sorting and deposition, leaf litter washed away. 

~ Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
® Tributary waters: 1200 linear feet 2-8 width (ft). 
UDI Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
fm Waterbodythat is not a TNW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
@ Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

8See Footnote# 3. 



4. _Wetlands directlY abutting an RPW that flow directly or indirectly into TN\Vs. 
'{iliJ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

RN Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is pcrcllilial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

@ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section UI.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimateS for jurisdictional wetlands in the review area: acres. 

5. 'Vetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
{ill Wetlands that do not directly abut an RPW, but when considered in combination wilh lhe tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
t@ Wetlands adjacent to such waters, and have when considered in combination with the 1libutary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TN W are jurisdictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
[Hl} Demonstrate that impotmdment was created from "waters ofthe U.S.," or 
IE] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
:Ifill Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y): 10 

~ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
I2£l which are or could be used for industrial purposes by industries in interstate commerce. 
l[i Interstate isolated waters. Explain: 
I]!! Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
lliillt Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identizy type( s) of waters: 
rnJj Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
ETil If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
E) Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule'' (MBR). 

Uili) Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
_ll! Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
fill_ Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 

9 To complete the analysis refer to the key in Section 11I.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



ITl Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
ffiliJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
l2f] Lakes/ponds: acres. 
fiB Other non-wetland waters: acres. List type of aquatic resource: 
00 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
fR!l Maps, plans, plots or plat submitted by or on behalf of the applican1Jconsultant: 
ffiJ Data sheets prepared/submitted by or on behalf of the applicant' consultant 

D Office concurs with data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 

18l Data sheets prepared by the Corps: Stream Quality Assessment Worksheet. 
~ Corps navigable waters' study: 
IE@ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

t8J U.S. Geological Survey map(s). Cite scale & quad name: McDaniel Bald. 
l2J- USDA Natural Resources Conservation Servicc_·-Soil Survey. Citation: Cherokee County NC. 
lli!] National wetlands inventory map(s). Cite name: 
0 State/Local wetland inventory map( s): 
!Jill FEMA!FIRM maps: 
flEI 1 00-year Floodplain Elevation is: (National Gcodcctic Vertical Datum of 1929) 
rn· Photographs: D Aerial (Name & Date): 

or 0 Other (Name & Date): 
@] Previous determination(s). File no. and date of response letter: 
[ill Applicable/supporting case law: 
l£ll Applicable/supporting scientific literature: 
Itt] Other infommtion (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 16, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01647, Duke Energy Carolinas, LLC I 
Attn.: Travis Sinclair 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon 
Center coordinates of site (lat/long in degree decimal format): 
83.173795 w 
Universal Transverse Mercator: 

City: Franklin 
Latitude & Longitude in Decimal DegTees: 35.194073 N, 

Name of nearest waterbody: Little Tennessee River (Lake Emory) 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/arc available upon request 
H1]l: Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different .TD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
1§!1. Office (Desk) Determination. Date: September 16, 2013 
.121lJ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

Tbere ''navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in 
the review area. [Required] 

lillH Waters subject to the ebb and flow of the tide. 
~- Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: The Little Tennessee River (Lake Emory) is a section I 0 River below the Main Street Bridge in 
Franklin, NC, which is upstream of the site. 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the U.S" within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. 
[Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

1m TNW s, including territorial seas 
Eiit Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
tiD Non-RPWs that flow directly or indirectly into TNWs 
mJ: Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
1m Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Ima Impoundments of jurisdictional waters 
~ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: jji]~!~ll\R~~]~f'l>i!!~mJ~ 
Elevation of established OH\VJ'v1 (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section JJI below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNVI and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



m Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section Ill.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section IJI.B below. 

1. TNW 
Identify TNW: Little Tennessee River (Lake Emory). 
Summarize rationale supporting determination: Very large watershed, waterway can and has and does support 

navigation of non-motorized and motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, sltip to Section lll.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a .JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section Ill.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section Ill.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: lfi'tR]fil_S} 
Drainage area: ]i~~-
A verage annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
0 Tributary flows through :IP:I1l~I~ tributaries before entering TNW. 

Project waters are river miles from 1NW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: D Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: fl!j~ii!\!1~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles 0 Gravel 
D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: il':!iiE{!l!m 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: )tJ~~ 
Estimate average number of flow events in review area/year: Jl!~·~Bi]~~! 

Describe flow regime: 
Other infonnation on duration and volume: 

Surface flow is: JE~E~~!- Characteristics: 

Subsurface flow: t~:~~fi:Et~l Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OH\VJvC Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

High Tide Line indicated by: 
D oil or scum line along shore objects 

""' ·t=J 

D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, iflmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characterb1:ics (type, average width): 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OH\VM has been removed by development or agricultural practices). Where there is a break in 1hc OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



0 Wetland fringe. Characteristics: 
D Habi!at for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally~sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TN\V 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: lf!Bii!!. Explain: 

Surface flow is: !i.~§iiil~~ 
Characteristics: 

Subsurface flow: !m<1Ul~l$1. Explain findings: 
D Dye (or oth~;)(;;~tperformed: 

(c) Wetland Adjacency Determination with Non-1NW: 

(d) 

D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estinmte approximate location of wetland as within the !ji!~i!!!S1 floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 V cgetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an:rt _______ . 
All wetland(s) being considered in the cumulative analysis: ~~R1~1 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directlv abuts? (Y/N) Size (in acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being performed: 

Size Cin acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TN\V. For each of the following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TN\V. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section UI.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section Ill.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!!!il TNWs: 500 linear feet 1257 width (ft), Or, acres. 
Dill Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TN\Vs. 
J!l Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 

~ Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section lii.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
llli1l Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
l]jl Watcrbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
f]l Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

8See Footnote# 3. 



Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
ml[ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

fiTjU Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

(il: Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section lll.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
lit Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide. acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
mJ Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisdictional. 
Data supporting this conclusion is provided at Section III.C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL m- Demonstrate tl1at impoundment was created from "waters of the U.S.," Lake Emory was created by the 
impoundment ofthe Little Tennessee River. 

mi Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
&mf Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

m which are or could be used by interstate or foreign travelers for recreational or other purposes. 
I; from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~· which are or could be used for industrial purposes by industries in interstate commerce. 
lliill' Interstate isolated waters. Explain: 
lm Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
~Jill! Tributary waters: linear feet width (ft). 
Dljl Other non~wetland waters: acres. 

IdentifY type(s) of waters: 
S~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
~ If potential wetlands were assessed within the review area, tl1ese areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Il¥.il Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

liiiJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
J.l Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



f2I Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
ffi Lakes/ponds: acres. 
~Sill Other non-wetland waters: acres. List type of aquatic resource: 
ffl1 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
mm Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
ii1ti Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
rElJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): m Maps, plans, plots or plat submitted by or on behalf ofthe applicant/consultant: 
llilll( Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 

131ft Data sheets prepared by the Corps: 
Bill Corps navigable waters' study: 
1££] U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

l8J U.S. Geological Survey map(s). Cite scale & quad name: Franklin. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC. 
Eill] National wetlands inventory map(s). Cite name: 
fiill_ State/Local wetland inventory map(s): 
~ FEMAIFIRM maps: NC May 2009, Map No. 3700659500J. 
llillf 100-ycar Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
11] Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
tillill. Previous detennination(s). File no. and date of response letter: 
[lJ Applicable/supporting case Jaw: 
fi[] Applicable/supporting scientific literature: 
.lfa Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Fonn Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 16, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01648, Duke Energy Carolinas, LLC I 
Attn.: Travis Sinclair 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon 
Center coordinates of site (laUlong in degree decimal format): 
83.3709 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Little Tennessee River 

City: Franklin 
Latitude & Longitude in Decimal Degrees: 35.2202 N, 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Little Tennessee River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
_Bill Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are a._<;sociated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
fgl Office (Desk) Determination. Date: September 16, 2013 
fl5 Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There~~~ "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CfR part 329) in 
the review area. [Required] 

gpj Waters subject to the ebb and flow of the tide. m Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explain: The Little Tennessee River (Lake Emory) is a section 10 River below the Main Street Bridge in 
Franklin, NC, which is upstream of the site. 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ~~~i~l "waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. 
[Required] 

l. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

ffiZl TNWs, including territorial seas 
mhl Wetlands adjacent to TNWs 
mil Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
tmft Non-RPWs that flow directly or indirectly into TNWs 
tj Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
ffilJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
mil Impoundments of jurisdictional waters 
lllif Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~li~»i'(i~11fl~~ 
Elevation of established OH\:VM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

f22I Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fom1, an RPW is defined as a tributary that is not a TNW and that typically flows year -round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ili.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section Ul.A.l and Section UI.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

l. TNW 
Identify TNW: Little Tennessee River (Lake Emory). 
Summarize rationale supporting determination: Very large watershed, waterway can and has and does support 

navigation of non~motorized and motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW)AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section HLD.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section IU.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine ifthe water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section UI.B.l for the tributary, Section TII.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section IU.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditio I 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
0 Tributary flows through !f!~l{f~~t tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state bmmdaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics Ccheck all that apply): 
Tributary is: D Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swalcs, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: !l4Jq~jjl;!)!j. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly erOding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: ~~~E~iif! 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ~~~m!i~ 

0 Concrete 
0Muck 

Explain: 

Estimate average number of :flow events in review area/year: 1ff,~\l:j('j\i~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: )i~<i~[;;"!]~. Characteristics: 

Subsurface flow: Jt~~li!~!~l Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining 0 abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

D High Tide Line indicated by: 1m 
D oil or scum line along shore objeCts 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHW:t\.1 that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Jbid. 



D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain fmdings: 

2. Characteristics of wetlands adjacentto non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship \Vith Non-TNW: 
Flow is: ~!i!Ef!!!!. Explain: 

Surface flow is: ~l~U§§1 
Characteristics: 

Subsurface flow: !t{i1;~~· Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination \Vith Non-TNW: 

(d) 

D Directly abutting 
0 No! directly abutting 

D Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm!barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

llJ][II'J~f1~1 floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, bmwn, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
Ali wetland(s) being considered in the cumulative analysis:~~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y/N) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists if the tributary, in 



combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifccycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

l. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itsel±: then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination whh all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RI>W but that do not directly abut the RPW. ExpJajn 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
l!!lJ. TNWs: 500 linear feet 1257 width (ft), Or, acres. 
fil]J Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section ill.B. Provide rationale indicating. that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
IDt Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
fl'm Waterbody that is not a TN\V or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
I§ Tributary waters: linear feet width (ft). 
Ill Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
1§1 Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

~ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IlLB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Ia Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictionaL 
Data supporting this conclusion is provided at Section TII.C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
tEill Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 
··~ .. adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 

Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional watcrs.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," 
Lake Emory was created by the impoundment of the Little Tennessee River. 
!6lliJ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
~ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL¥): 10 

f!illl which arc or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
@I which are or could be used for industrial purposes by industries in interstate commerce. 
l@j Interstate isolated waters. Explain: 
l!lli1 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
ll§ll. Tributary waters: linear feet width (ft). 
[§_ Other non-wetland waters: acres. 

Identizy type( s) of waters: 
m Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
mJ: If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Ui Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

mJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Jj_ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
mJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). m Lakes/ponds: acres. 
lillill' Other non-wetland waters: acres. List type of aquatic resource: 
mJ Wetlands: acres. 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non~jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
(]J_ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
I§J Lakes/ponds: acres. 
fili Other non-wetland waters: acres. List type of aquatic resource: 
(]§]' Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
'0fhcre checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicanUconsultant: 
UlZ{ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

llilll] Data sheets prepared by the Corps: 
liE1! Corps navigable waters' study: 
Bll U.S. Geological Survey Hydrologic Atlas: 

D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

[Bl U.S. Geological Survey map(s). Cite scale & quad name: franklin. 
[81 USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC. 

~.•.1.:.,:.~.:~ National wetlands inventory map(s). Cite name: 
Ell State/Local wetland inventory map(s): 
l1i'J FEMA/FIRM maps: 
E1ITI I 00-year floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Oilier (Name & Date): 
ffiRf Previous determination(s). File no. and date of response letter: 
l£l!l Applicable/supporting case law: 
mf Applicable/supporting scientific literature: 
miT Other information {please speed)'): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 19, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01649, Duke Energy Carolinas, LLC I 
Attn.: Joseph Carriker 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Macon City: Topton 
Center coordinates of site (latllong in degree decimal format): 
83.675727 w 

Latitude & Longitude in Decimal Degrees: 35.269614 N, 

Universal Transverse Mercator: 
Name of nearest waterbody: Nantahala River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Nantahala River 
Name of watershed or Hydrologic Unit Code (HUC): Upper Little Tennessee (06010202) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
llillJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) arc associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
® Office (Desk) Determination. Date: September 19, 2013 
~ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There~];~~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (<L'> defined by 33 CFR part 329) 
in the review area. [Required] 

lliill Waters subject to the ebb and flow of the tide. 
_ll@ Waters are presently used, or have been used in the p<L'>t, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

I3J TNWs, including territorial seas 
!l!l Wetlands adjacentto TNWs 
l1illJ- Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
001 Non-RPWs that flow directly or indirectly into INWs 
@ll Wetlands directly abutting RPWs that flow directly or indirectly into INWs 
(Z§} Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
1m Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
mJ Impoundments of jurisdictional waters 
~ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 1000 linear feet: 40 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~l'll!!im!li~~~~~~j~~ij~~liSlll 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1m_ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictionaL Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-roWJd or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section IIJ.D.l.; otherwise, see Section III.B below. 

1. TNW 
IdentifY TNW: Nantahala River. 

Summarize rationale supporting determination: Large watershed, waterway can and has and does support navigation of 
non-motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (lF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combinatioll with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section lli.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area 
Watershed size: 
Drainage area: 
Average annual 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with 1NW: 

inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through :f~lJ!f~f tributaries before entering TNW. 

Project waters arc river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Manipulated (man-altered). Explain: 

Tributar-y properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: [tf[~~~!-

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

0 Concrete 
0Muck 

0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of runlriffle(pool .complexes. Explain: 
Tributary geometry: !lf!fl!l~~~ 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ll!!l!lli!!J.!:!~ 
Estimate average number of flow events in review area/year: !lliil\i~lm 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: !j'j!ll!Iljj~. Characteristics: 

Subsurface flow: Explain fmdings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

0 water staining 0 abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

IJljll High Tide Line indicated by: llill! 
D oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWJ\.1 has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !l!~lliltl.!§f. Explain: 

Surface flow is: jl\~j!j~~~ 
Characteristics: 

Subsurface flow: Explain findings: 
0 Dye (or other) test perfom1ed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by bennlbarrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the f~~~~~l~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an~)"'~~~-~~~~. 
All wetland(s) being considered in the cumulative analysis: i4~Jil~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size (in acres) Directlv abuts? CY /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size Cin acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physica~ 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in 



combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyclc support functions 

for fish and other species, such a._~ feeding, nesting, spawning, or rearing young for species that arc present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nex~:~s findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNW"s. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IJLD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
~ 1NWs: 1000 linear feet 40 width (ft), Or, acres. 
l]ill_ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
Jm Tributaries ofTNWs where tributaries typically ilow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 

Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l!ml Tributary waters: linear feet width (ft). 
i] Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
m;J Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
li1ll! Tributary waters: linear feet width (ft). 
m!_ Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
mf Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
~ Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 



indicating that tributary is perennial in Section ULD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

it Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
ilill!l Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictional. 
Data supporting this conclusion is provided at Section Ill. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
:H!IDl Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "'waters of the U.S.," or 
E) Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
I1ill{ Demonstrate that water is isolated with a nexus to commerce (sec E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

rnili] which are or could be used by interstate or foreign travelers for recreational or other purposes. 
l§: from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
@l which are or could be used for industrial purposes by industries in interstate commerce. 
fiG1 [nterstate isolated waters. Explain: 
Hfil] Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
!illil. Tributary waters: linear feet width (ft). 
1!1 Other non-wetland waters: acres. 

Identify type(s) of waters: 
~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
lllii If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
!f Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "'SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

~ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
mf_ Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
mf_ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
~- Lakes/ponds: acres. 
ml_ Other non-wetland waters: acres. List type of aquatic resource: 
mJ- Wetlands: acres. 

9 To complete the analysis refer to the key in Section lll.D.6 of the Instructional Guidebook. 
111 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Ad Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
lliiT1 Lakes/ponds: acres. 
fl!ill Other non-wetland waters: acres. List type of aquatic resource: m Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
lliSj' Maps, plans, plots or plat submitted by or on behalf of the applicant! consultant: 
{illj Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation ·report. 
D Office docs not concur with data sheets/delineation report. 

flilll Data sheets prepared by the Corps: 
I}ID, Corps navigable waters' study: 
lJTI U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~- U.S. Geological Survey map(s). Cite scale & quad name: Hewitt. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Macon County, NC. 
~Elf National wetlands inventory map(s). Cite name: 
§' State/Local wetland inventory map(s): 
D FEMA/Fffi.M maps: 
Bill 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
D Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): m Previous determination(s). File no. and date of response letter: 
Bill Applicable/supporting case law: 
ffiliJ Applicable/supporting scientific literature: 
lJTI Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 16, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01651, Duke Energy Carolinas, LLC I 
Attn.: Travis Sinclair 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Clay 
Center coordinates of site (lat/long in degree decimal format): 
83.9266 w 
Universal Transverse Mercator: 
Name of nearest waterbody: Hiwassee River 

City: Murphy 
Latitude & Longitude in Decimal Degrees: 35.0664 N, 

Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Hiwassee River 
Name of watershed or Hydrologic Unit Code (BUC): Hiwassee (06020002) 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
lilllJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
l%J Ofli.ce (Desk) Detennination. Date: September 16,2013 
~ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There ~:fS~~ "navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

Iilli! Waters subject to the ebb and flow of the tide. 
GTI Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US" within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

m TNWs, including territorial seas 
8J Wetlands adjacent to TNWs 
fill:~. Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
fill} Non-RPWs that flow directly or indirectly into TNWS 
M Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
tiiD Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
rn11 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
123. Impoundments of jurisdictional waters 
ffim Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 200 linear feet: 225 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: 1:~11!iJt!!i~l!~i~~~:m:l 
Elevation of established OHWM (if known): 

2. _Non-regulated waters/wetlands (check if applicable):3 

£ilil Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictionaL Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section lli below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ill.F. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections IILA.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

l. TNW 
Identify TNW: Hiwassee River. 
Summarize rationale supporting determination: Very large watershed, waterway can and has and docs support 

navigation of non-motorized and motorized boats. 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TN\Vs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section 111.8.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snovvfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through f:~!f~~1 tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

IdentifY flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: lli!\lt!'f~'![!. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock D Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/rift1e/pool complexes. Explain: 
Tributary geometry: ji)~Wj~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: ~~~:mlOOll; 
Estimate average number of flow events in review area/year: :g~~OOJ~~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: lliJIR'Jl15ls~. Characteristics: 

Subsurface flow: ~t#!f~~~l Explain findings: 
0 Dye (or other) test performed: 

Tributary bas (check all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
0 shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
D multiple observed or predicted flow events 

D water stillning 0 abrupt change in 
plant community 

0 other (list): 
0 Discontinuous OH\V1'v1. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

mJ. High Tide Line indicated by: fTI£1 Mean High Water Mark indicated by: 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

D survey to avilllable datum; 
0 physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, iflmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 

6A natural or man-made discontinuity in the OH\VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OH\VM has been removed by development or agricultural practices). Where there is a break in the OH\VM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
71bid. 



0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

2. ~haracteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~~~!§:i. Explain: 

Surface flow is: lfmi~I{~ 
Characteristics: 

Subsurface flow: l[ift~- Explain findings: 
0 Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non~TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by berm/barrier. E>.1Jlain: 

~~river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

0 Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if an~r,t---~~*4 
All wetland(s) being considered in the cumulative analysis: :gj,~)Sj;Qi~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specifY the following: 

Directly abuts? (Y/N) Size Cin acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 



physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does.the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the 1NW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
ffi!INWs: 200 linear feet 225 width (ft). Or, acres. m: Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
l!illl Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IIl.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
§ Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

ldentifYtype(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
{iltil Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
§ Tributary waters: linear feet width (ft). 
llli!i Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
filii Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
. . . JB] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 

8See Footnote# 3. 



directly abutting an RPW: 

J!f: Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section Ill.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
tEl Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section IlL C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN\Vs. 
1illif Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
IJ]1I Demonstrate that impoundment was created from "waters of the U.S.," or 
~ Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Emf Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

iiill] which are or could be used by interstate or foreign travelers for recreational or other purposes. m from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
fliill' which arc or could be used for industrial purposes by industries in interstate commerce. 
fl9 Interstate isolated waters. Explain: 
J:Tiill Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
§! Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identify typc(s) of waters: 
§I Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Jil If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
1WJ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on tlre "Migratory Bird Rule" (MBR). 

£illlj Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
mil Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): m Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
§I Lakes/ponds: acres. 
i! Other non-wetland waters: acres. List type of aquatic resource: 
llN{ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWAAct Jurisdiction Following 
Rapanos. 



fljJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
[R!l Lakes/ponds: acres. 
fEll Other non-wetland waters: acres. List type of aquatic resource: 
fi.ill Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file an~ 
where checked and requested, appropriately reference sources below): 
~: Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

·fill Data sheets prepared by the Corps: 
Eilif Corps navigable waters' study: 
IEl U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

[!] U.S. Geological Survey map(s). Cite scale & quad name: Peachtree. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: Clay County NC. 
I2E] National wetlands inventory map(s). Cite name: 
ll§] State/Local wetland inventory map(s): 
l:ll! FEMA!flRM maps: 
fli2l 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
!ill]~ Photographs: 0 Aerial (Name & Date): 

or D Other (Name & Date): 
~ Previous determination(s). File no. and date of response Jetter: 
ISilif Applicable/supporting case law: 
fill2] Applicable/supporting scientific literature: 
~ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



   

 

   
APPROVED JURISDICTIONAL DETERMINATION FORM 

U.S. Army Corps of Engineers 
 
This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
 
SECTION I:  BACKGROUND INFORMATION 
A.   REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 9/9/13    
 
B.   DISTRICT OFFICE, FILE NAME, AND NUMBER: SAW-2013-01670 NCDOT/B-4988/Bridge 309/Div 14   
 
C.   PROJECT LOCATION AND BACKGROUND INFORMATION:  B-4988 - Bridge No. 309  

State: North Carolina   County/parish/borough: Henderson  City: Hendersonville 
Center coordinates of site (lat/long in degree decimal format):  Lat. 35.39057° N, Long. -82.44413° W.  
           Universal Transverse Mercator:       
Name of nearest waterbody: Featherstone Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): 06010105 

 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request.  
 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc…) are associated with this action and are recorded on a 

different JD form.     
 
D.   REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 

 Office (Desk) Determination.  Date: USACE 9/9/13    
 Field Determination.  Date(s):       

 
SECTION II:  SUMMARY OF FINDINGS 
A.  RHA SECTION 10 DETERMINATION OF JURISDICTION. 
 
There Are no  “navigable waters of the U.S.” within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required]    

 Waters subject to the ebb and flow of the tide. 
 Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce.  

Explain:      . 
 
B.  CWA SECTION 404 DETERMINATION OF JURISDICTION.  
 
There Are “waters of the U.S.” within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 
 
 1. Waters of the U.S. 
  a.   Indicate presence of waters of U.S. in review area (check all that apply): 1 
    TNWs, including territorial seas   
    Wetlands adjacent to TNWs  
    Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs  
    Non-RPWs that flow directly or indirectly into TNWs    
    Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
    Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs    
    Impoundments of jurisdictional waters 
    Isolated (interstate or intrastate) waters, including isolated wetlands 

   
 b. Identify (estimate) size of waters of the U.S. in the review area: 
  Non-wetland waters:   250 linear feet:   7 width (ft) and/or       acres.  
  Wetlands: 0   acres.         
  
  c. Limits (boundaries) of jurisdiction based on: Established by OHWM. 
   Elevation of established OHWM (if known):  .  
 
 2.  Non-regulated waters/wetlands (check if applicable):3 
   Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional.  

Explain:      .   

                                                 
1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least “seasonally” 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



 

 

 

 

SECTION III:  CWA ANALYSIS 
 
A. TNWs AND WETLANDS ADJACENT TO TNWs 
 
 The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs.  If the aquatic resource is a TNW, complete 

Section III.A.1 and Section III.D.1. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.1 and 2 
and Section III.D.1.; otherwise, see Section III.B below.  

 
 1. TNW     
  Identify TNW:      .    

 
 Summarize rationale supporting determination:      . 
 

 2. Wetland adjacent to TNW   
  Summarize rationale supporting conclusion that wetland is “adjacent”:      . 

   
 
B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 
 
 This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 

determine whether or not the standards for jurisdiction established under Rapanos have been met.  
  
 The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are “relatively permanent 

waters” (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4.  

 
 A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 

EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

 
If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.1 for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below.  
 

 1. Characteristics of non-TNWs that flow directly or indirectly into TNW 
 

 (i) General Area Conditions: 
  Watershed size:      Pick List 
  Drainage area:        Pick List 
  Average annual rainfall:       inches 
  Average annual snowfall:       inches 
  
 (ii)  Physical Characteristics: 
 (a) Relationship with TNW: 
   Tributary flows directly into TNW.   
   Tributary flows through Pick List tributaries before entering TNW.   
 
  Project waters are  Pick List river miles from TNW.     
  Project waters are  Pick List river miles from RPW.     
  Project waters are  Pick List aerial (straight) miles from TNW.     
  Project waters are  Pick List aerial (straight) miles from RPW.     
  Project waters cross or serve as state boundaries. Explain:      .  
 
 Identify flow route to TNW5:      . 
  Tributary stream order, if known:      . 

                                                 
4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West.  
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



 

 

 

 

  
 (b) General Tributary Characteristics (check all that apply): 
  Tributary is:    Natural  
     Artificial (man-made).  Explain:      . 
     Manipulated  (man-altered).  Explain:      . 

 
  Tributary properties with respect to top of bank (estimate): 

  Average width:       feet 
  Average depth:       feet 
  Average side slopes: Pick List.   
 
  Primary tributary substrate composition (check all that apply): 

   Silts   Sands     Concrete   
   Cobbles     Gravel    Muck   
   Bedrock    Vegetation.  Type/% cover:       
   Other. Explain:      . 
  
  Tributary condition/stability [e.g., highly eroding, sloughing banks].  Explain:      . 
  Presence of run/riffle/pool complexes.  Explain:      . 
  Tributary geometry: Pick List  
  Tributary gradient (approximate average slope):       % 
  
 (c) Flow:  
  Tributary provides for: Pick List 
  Estimate average number of flow events in review area/year: Pick List  
 Describe flow regime:      . 
  Other information on duration and volume:      .  
 
  Surface flow is: Pick List.  Characteristics:      . 
  
  Subsurface flow: Pick List.  Explain findings:      .  
   Dye (or other) test performed:      . 
  
  Tributary has (check all that apply): 
  Bed and banks   
   OHWM6 (check all indicators that apply):  

      clear, natural line impressed on the bank  the presence of litter and debris   
     changes in the character of soil   destruction of terrestrial vegetation  
     shelving   the presence of wrack line 
     vegetation matted down, bent, or absent  sediment sorting   
     leaf litter disturbed or washed away  scour  
     sediment deposition    multiple observed or predicted flow events  
     water staining   abrupt change in plant community        
     other (list):       

  Discontinuous OHWM.7  Explain:     .  
 

   If factors other than the OHWM were used to determine lateral extent of CWA jurisdiction (check all that apply): 
     High Tide Line indicated by:      Mean High Water Mark indicated by: 

    oil or scum line along shore objects  survey to available datum; 
    fine shell or debris deposits (foreshore)   physical markings; 
    physical markings/characteristics  vegetation lines/changes in vegetation types.  
    tidal gauges 
    other (list): 

  
  (iii)  Chemical Characteristics: 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.).  
Explain:      . 

         Identify specific pollutants, if known:      .  
 

                                                 
6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices).  Where there is a break in the OHWM that is unrelated to the waterbody’s flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid.  



 

 

 

 

 (iv)  Biological Characteristics.  Channel supports (check all that apply): 
    Riparian corridor.  Characteristics (type, average width):      . 
    Wetland fringe.  Characteristics:      . 
    Habitat for: 

   Federally Listed species.  Explain findings:      .  
   Fish/spawn areas. Explain findings:      . 
   Other environmentally-sensitive species.  Explain findings:      . 
   Aquatic/wildlife diversity.  Explain findings:      . 
 
 2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

 
 (i)  Physical Characteristics:  
 (a) General Wetland Characteristics: 
  Properties: 
   Wetland size:     acres 
   Wetland type.  Explain:     . 
   Wetland quality.  Explain:     . 
  Project wetlands cross or serve as state boundaries. Explain:      .  
   

(b) General Flow Relationship with Non-TNW: 
  Flow is: Pick List. Explain:      . 
   
  Surface flow is: Pick List   
    Characteristics:      . 
    
    Subsurface flow: Pick List.  Explain findings:      . 
   Dye (or other) test performed:      . 
 
 (c) Wetland Adjacency Determination with Non-TNW: 

    Directly abutting  
   Not directly abutting 
    Discrete wetland hydrologic connection.  Explain:      . 
    Ecological connection.  Explain:      . 
    Separated by berm/barrier.  Explain:      . 
 
 (d) Proximity (Relationship) to TNW 

   Project wetlands are Pick List river miles from TNW. 
   Project waters are  Pick List aerial (straight) miles from TNW. 

  Flow is from: Pick List.   
  Estimate approximate location of wetland as within the Pick List floodplain. 
  
 (ii) Chemical Characteristics: 

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 
characteristics; etc.).  Explain:      . 

         Identify specific pollutants, if known:      .  
 
  (iii) Biological Characteristics.  Wetland supports (check all that apply): 
    Riparian buffer.  Characteristics (type, average width):     . 
    Vegetation type/percent cover.  Explain:     .  
    Habitat for:  

   Federally Listed species.  Explain findings:     . 
   Fish/spawn areas. Explain findings:     . 

   Other environmentally-sensitive species.  Explain findings:     . 
   Aquatic/wildlife diversity.  Explain findings:     . 
 

3. Characteristics of all wetlands adjacent to the tributary (if any)  
 All wetland(s) being considered in the cumulative analysis: Pick List    
 Approximately (       ) acres in total are being considered in the cumulative analysis. 
 
  



 

 

 

 

 For each wetland, specify the following: 
 
  Directly abuts? (Y/N)  Size (in acres)  Directly abuts? (Y/N) Size (in acres) 
                                      

                                       
                              
                                       
 
  Summarize overall biological, chemical and physical functions being performed:      . 

 
 
 
C. SIGNIFICANT NEXUS DETERMINATION  
 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW.  For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW.  
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands.  It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus.  
 
Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW?   
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW?    
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs?  
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW?   
 
 Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 

below: 
 
 1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs.  Explain 

findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D:     . 
  
2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 

TNWs.  Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D:      . 

 
3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 

presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D:      . 

 
 
D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 

THAT APPLY):  
 

1. TNWs and Adjacent Wetlands.  Check all that apply and provide size estimates in review area: 
   TNWs:      linear feet     width (ft), Or,      acres.    
   Wetlands adjacent to TNWs:      acres. 

 
2. RPWs that flow directly or indirectly into TNWs.   

  Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 
tributary is perennial: Scores >30 on NCDWQ Stream ID form.  Prominent OHWM.  Featherstone Creek is on USGS quad 
maps. 

  Tributaries of TNW where tributaries have continuous flow “seasonally” (e.g., typically three months each year) are 
jurisdictional.  Data supporting this conclusion is provided at Section III.B.  Provide rationale indicating that tributary flows 
seasonally:      . 

 
   



 

 

 

 

 
   Provide estimates for jurisdictional waters in the review area (check all that apply): 
     Tributary waters: 250  linear feet  7 width (ft).     
     Other non-wetland waters:      acres.  

     Identify type(s) of waters:      . 
    

 3.     Non-RPWs8 that flow directly or indirectly into TNWs. 
   Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C.    
 
  Provide estimates for jurisdictional waters within the review area (check all that apply): 
     Tributary waters:        linear feet     width (ft).     
     Other non-wetland waters:      acres.   

       Identify type(s) of waters:      . 
 
 
 4.  Wetlands directly abutting an RPW that flow directly or indirectly into TNWs.   
   Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands.  
     Wetlands directly abutting an RPW where tributaries typically flow year-round.  Provide data and rationale  
    indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is  
    directly abutting an RPW:      . 
 
     Wetlands directly abutting an RPW where tributaries typically flow “seasonally.”  Provide data indicating that tributary is 

seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW:      . 

 
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 
 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs.  
   Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III.C.     

   
  Provide acreage estimates for jurisdictional wetlands in the review area:      acres.  
 

 
6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs.   

  Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 
with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III.C. 

 
  Provide estimates for jurisdictional wetlands in the review area:      acres.  
 
 7.  Impoundments of jurisdictional waters.9 
 As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional.  

   Demonstrate that impoundment was created from “waters of the U.S.,” or 
   Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
   Demonstrate that water is isolated with a nexus to commerce (see E below).   
 

  
E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 

DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

   which are or could be used by interstate or foreign travelers for recreational or other purposes. 
   from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
   which are or could be used for industrial purposes by industries in interstate commerce. 
   Interstate isolated waters.  Explain:     . 
   Other factors.  Explain:     . 
 

                                                 
8See Footnote # 3.   
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook.   
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos.  
 



 

 

 

 

 Identify water body and summarize rationale supporting determination:      . 
 
 
 
 Provide estimates for jurisdictional waters in the review area (check all that apply): 
   Tributary waters:      linear feet     width (ft).     
   Other non-wetland waters:    acres.   

    Identify type(s) of waters:     . 
   Wetlands:    acres.   

 
 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
  If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements.   
    Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce.  

 Prior to the Jan 2001 Supreme Court decision in “SWANCC,” the review area would have been regulated based solely on the 
“Migratory Bird Rule” (MBR).   

  Waters do not meet the “Significant Nexus” standard, where such a finding is required for jurisdiction.  Explain:     .  
  Other: (explain, if not covered above):      . 
 
 Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 

factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 

    Non-wetland waters (i.e., rivers, streams):      linear feet     width (ft). 
 Lakes/ponds:      acres.        
 Other non-wetland waters:      acres. List type of aquatic resource:      . 
 Wetlands:      acres.         

 
Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the “Significant Nexus” standard, where such 
a finding is required for jurisdiction (check all that apply): 

 Non-wetland waters (i.e., rivers, streams):      linear feet,      width (ft). 
 Lakes/ponds:      acres. 
 Other non-wetland waters:      acres.  List type of aquatic resource:      . 
 Wetlands:      acres. 

 
 
SECTION IV:  DATA SOURCES. 
 
A.  SUPPORTING DATA.  Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 

and requested, appropriately reference sources below): 
 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant:     . 
 Data sheets prepared/submitted by or on behalf of the applicant/consultant.  

  Office concurs with data sheets/delineation report.   
  Office does not concur with data sheets/delineation report.   

 Data sheets prepared by the Corps:     . 
 Corps navigable waters’ study:     . 
 U.S. Geological Survey Hydrologic Atlas:     . 

  USGS NHD data.   
  USGS 8 and 12 digit HUC maps.   

 U.S. Geological Survey map(s). Cite scale & quad name:     . 
 USDA Natural Resources Conservation Service Soil Survey. Citation:     . 
 National wetlands inventory map(s).  Cite name:     . 
 State/Local wetland inventory map(s):     . 
 FEMA/FIRM maps:     . 
 100-year Floodplain Elevation is:     (National Geodectic Vertical Datum of 1929) 
 Photographs:  Aerial (Name & Date):     .  

    or  Other (Name & Date):     .  
 Previous determination(s).  File no. and date of response letter:     . 
 Applicable/supporting case law:     . 
 Applicable/supporting scientific literature:     . 
 Other information (please specify):USACE GIS map and CE. 

      
             

B.  ADDITIONAL COMMENTS TO SUPPORT JD:      . 
 
 



APPROVED JURISDICTIONAL DETERMIN,L.ON FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 
SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINA TJON (JD): September 9, 
2013 

B. DISTRICT OFFICE, ~'ILE NAME, AND NUMBER:CESAW-RG-A, 2013-01701, The Pines at Davidson, Inc I Attn: 
Scott Chinery 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located west nortwest of 488 
Avinger Lane in Davidson, Mecklenburg County, NC. Coordinates are: 35.4898 N, -80.8457 W. 

State: NC County/parish/borough: Mecklenburg City: Davidson 
Center coordinates of site (latllong in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.4898 N,-
80.8457 w 
Universal Transverse Mercator: 
Name of nearest waterbody: South Fork West Branh Rocky River 
Name of nearest Traditional Navigable Water (TNW') into which the aquatic resource flows: UT to South Fork West 
Branch Rocky River flows to the Atlantic Ocean via South Prong West Branch Rocky River, West Branch Rocky River, 
Rocky River and the Pee Dee River. The Pee Dee River is navigable-in-fact at the Blewett Falls Dam. 
Name of watershed or Hydrologic Unit Code (HUC): Rocky Watershed, Upper Pee Dee Basin, HUC: 03040105 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request 
EEf Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
Jm Office (Desk) Determination. Date: September 9, 2013 
IJ1iil Field Determination. Date(s): ~ '!1

1 
7'01'3 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There J¥!~~!!9 "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defmcd by 33 CFR part 329) 
in the review area. [RequiredJ 

UEf Waters subject to the ebb and flow of the tide. 
H]- Waters are presently used, or have been used in the past, or may be susceptible for usc to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as dcfmed by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

00 TNWs, including territorial seas 
~ Wetlands adjacent to 1NWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
mJ Non-RPWs that flow directly or indirectly into TNWs 
Iii Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
fill Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
ma Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
IZN. Impoundments of jurisdictional waters 
III!1 Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 162linear feet: 2width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~m~!ilf~~~i~~~ 
Elevation of established OHWivf (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

fl2il Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section Ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section ,n.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identity TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent'": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanoshave been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section Ill.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between tt 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section III.B.2 for any onsite wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section lll.C below. 

1. Characteristics ofnon-TN\Vs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: 129~$ 
Drainage area: 9,64 kmes 
Average armual rainfall: 44,82 inches 
Average annual snowfall: 4 inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW, 
[2J Tributary flows through ;!i tributaries before entering TNW, 

Project waters are 
Project waters are river miles from RPW, 
Project waters are (straight) miles from TNW, 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: No. 

Identify flow route to TNW5
: UT toUT to South Prong Branch to West Branch to Rocky River. 

Tributary stream order, if known: I st. 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 



(b) General Tributary Characteristics (check all that apply): 
Tributary is: lSI Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: 3 feet 
Average depth: .5 feet 
Average side slopes: 

Primary tributary substrate composition (check all that apply): 
12:1 Silts 12:1 Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

D Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: crodable. 
Presence of run/riffle/pool complexes. Explain: absence of riffle/pool complexes. 
Tributary geometry: Mfil)!'d~ririg 
Tributary gradient (approximate average slope): 0-2% 

(c) Flow: 
Tributary provides for: ~~itsO"JiaJ )1~ 
Estimate average number of flow events in review area/year: )1::.10 

Describe flow regime: Seasonal flows with input from strom events. 
Other information on duration and volume: 

Surface flow is: :Dim{~. Characteristics: 

Subsurface flow: lli~lf9w)!. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
12:1 Bed and banks 
12:1 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank lSI the presence oflitter and debris 
lSI changes in the character of soil D destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted down, bent, or absent lSI sediment sorting 
lSI leaf litter disturbed or washed away lSI scour 
lSI sediment deposition D multiple observed or predicted flow events 
lSI water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that apply): 
[J High Tide Line indicated by: D Mean High Water Mark indicated by: 

D oil or scum line along shore objects D survey to available datum; 
D fine shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: Weak flow, iron oxidizing bacteria present. 
Identify specific pollutants, if !mown: 

6A natural or man-made discontinuity-in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
[8J Riparian corridor. Characteristics (type, average width): Forested 30' +/-. 
D Wetland fringe. Characteristics: Tributaries have abutting wetlands. 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fish/spawn areas. Explain 'findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain 'findings: 

2. Characteristics of wetlands adjacent to non-TN\V that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: :P)'~k Lf~. Explain: 

Surface flow is: Jllti<'J[l.$! 
Characteristics: 

Subsurface flow: Pi£~ist. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by bermfbarrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are_Pi~~ river miles from TNW. 
Project waters_are _P_i_Ck;\~ aerial (straight) miles from TNW. 
Flow is from: Pi~'fList. 
Estimate approximate location of wetland as within the gl:ck;).~l! floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis:~ LJ!j; 
Approximately ( ) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? (YIN) Size Cin acres) Directly abuts? (YIN) Size Cin acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TN\V. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section 1II.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all ofits 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section Ill.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
0 TNWs: linear feet width (ft), Or. acres. 
0 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
EJ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: 
ESI Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., iypically three months each year) are 

jurisdictional. Data supporting this conclusion is provided at Section TII.B. Provide rationale indicating that tributary flows 
seasonally: Stream A flows south across the project area for approximately 162 linear feet to its confluence with a non­
jurisdictional drainage ditch. Stream A exhibited a moderate bed and bank, weak substrate sorting, and an average ordinary 
high water width of two feet. Stream A exhibited weak sinuosity, and weak depositional bars and benches. Stream A was 



classified as an RPW with seasonal flow according to USACE/EPA guidance. Seasonal RPW Stream A scored 22 out of a 
possible 63 points on the NCDWQ Stream Classification Form, indicating intermittent/seasonal status (SCPt, attached). 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
121 Tributary waters: 162linear feet 3width (ft). 
[] Other non-wetland waters: acres. 

Identizy type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
D Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section lll.C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Ci!J Tributary waters: linear feet width (ft). 
[] Other non-wetland waters: acres. 

Identizy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
D Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

[] Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

{]] Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section IIT.B and rationale in Section III.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
f£1 Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
D: Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
mu Demonstrate that impoundment was created from "waters of the U.S.," or 
li] Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
D Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIITCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY): 10 

[] which are or could be used by interstate or foreign travelers for recreational or other purposes. 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or. declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



L£1 from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
-~ which are or could be used for industrial purposes by industries in interstate commerce. 
[J Interstate isolated waters. Explain: 
[J Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (fi). 
[J Other nonwwetland waters: acres. 

IdentifY type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
[J If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule"" (MBR). 

[J Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
[J' Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the IvlBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgruent (check all that apply): 
[J Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
[J Lakes/ponds: acres. 
[J Other non-wetland waters: acres. List type of aquatic resource: 
[J Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
Jim Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~ Lakes/ponds: acres. 
[J Other non-wetland waters: acres. List type of aquatic resource: 
'[] Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply - checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
[2] Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
[g] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

~ Data sheets prepared by the Corps: 
mru Corps navigable waters' study: 
Iii] U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

[ZJ U.S. Geological Survey map(s). Cite scale & quad name:! :24K- Cornelius, NC Quad. dated 1996. 
[2] USDA Natural Resources Conservation Service Soil Survey. Citation: Mecklenburg, NC dated 2011. 
D National wetlands inventory map(s). Cite name: 
[J State/Local wetland inventory map(s): 
[] FEMAIFIRM maps: 
[] I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
!!ill Photographs: 0 Aerial (Name & Date): 

or [ZJ Other (Narae & Date):Site Photographs (4-24-13). 
mru Previous detennination(s). File no. and date of response letter: 
[ill Applicable/supporting case law: 
[J Applicable/supporting scientific literature: 
0 Other information (please specify): 



B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Anny Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION 1: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 23, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, SAW 2013-01705, Whitney Waldrop, E. I. 
PSNC 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: The project site is located at the north side 
of Jackson Road, northeast of the intersection with Lewis Road near Fletcher. 

State: NC County/parish/borough: Henderson 
Center coordinates of site (lat/long in degree decimal format): 
82.493853 w 
Universal Transverse Mercator: 
Name of nearest water body: Cane Creek 

City: Fletcher 
Latitude & Longitude in Decinml Degrees: 35.4182273 N,-

Name of nearest Traditional Navigable Water (1N\V) into which the aquatic resource flows: French Broad 
Name of watershed or Hydrologic Unit Code (HUC): Upper French Broad 
m_ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
Iilli] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EV ALVA TION (CHECK ALL THAT APPLY): 
Jgi] Office (Desk) Determination. Date: Sept 23, 2013 
ml]_ Field Detennination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

'There i~~~M;~ "navigable waters of the U.S." within Rivers and Harbors Act (RllA) jurisdiction (as defined by 33 CFR part 329) 
in the_review area. [Required] 

QU: Waters subject to the ebb and flow of the tide. 
mf Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There ''waters of the U.S." within Clean Water Act (CWA) jurisdiction (as defmed by 33 CFR part 328) in the review area. [Requiredj 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

mJ TNW s, including territorial seas 
llifil Wetlands adjacent to TNWs m Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
mlJ Non-RPWs that flow directly or indirectly into TN\Vs 
Di3 Wetlands directly abutting RPWs that flow directly or indirectly into TN\Vs 
mJ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Jlliif Wetlands adjacent to non-RPWs that flow directly or indirectly into lNWs 
mal Impoundments of jurisdictional waters 
1m Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 12 linear feet: 2 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: ~~if11lllf~~~!mj'!l'~~ 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



@if Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section ID.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section Ill.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section Ili.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section Ili.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW.Jfthe tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JU request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section lll.B.l for the tributary, Section Ill.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section m.c below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: RfCle:EiSi 
Drainage area: jlif:l~Jii~i~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly i>j'i[~TNifii~W~l· 0 Tributary flows through~ tributaries before entering TNW. 

Project waters arc river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles fromRPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swalcs, ditches, wa<;hes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributar-y properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: !!J;~~~~~~-

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 
0 Bedrock 0 V egctation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: !Jli~i~~J§! 
Tributary gradient (approximate average slope): % 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: !(!ii\1!1!li~l\ 
Estimate average number of flow events in review area/year: fji,OO!!ml! 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: }:]i[~il!l~ll- Characteristics: 

Subsurface flow: ilil!ili!lJil Explain findings: 
0 Dye (or other) test performed: 

Tributary has (cheek all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
0 shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

0 other (list): 
D Discontinuous OHWM.. 7 Ex:plaill: 

If factors other than the OHWlvf were used to determine lateral extent ofCW A jurisdiction (check all that 

l!iJ High Tide Line indicated by: !Jlll 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
0 physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 

6 A natural or man~made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicaiors of flow above 
and below the break. 
7lbid. 



----~----~--------~--~-------------

D Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

(b) 

Properties: 
W ctland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

Surface flow is: '!!!~!!i!l!l 
Characteristics: 

Subsurface flow: l!ft~~;JJ!§l Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Detcnnination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 

---------- ~~-------

Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 
watershed characteristics; etc.). Explain: 

IdentifY specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: rtmDJt 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size (in acres) Directly abuts? CY /N) 

Summarize overall biological, chemical and physical functions being performed: 

Size Cin acres) 



C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecyclc support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain fmdings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section lll.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
llill! TNWs: linear feet width (ft), Or, acres. 
liiBJ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
_1m Tributaries of TNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Feature shows on USGS topographic map as a blue line stream. 
Professionals in the field observed flow levels and development of bed and bank structures in the 
stream, indicative of perennial. 

II: Tributaries of1NW where tributaries have continuous flow ''seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section Ill.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
llill! Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 

8See Footnote# 3. 



~ ----~------,-.,----------

Jill Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 
nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
Bn Tributary waters: linear feet width (ft). 
U]l Other non~wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs . 
.@1: Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

{ffi Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

ga Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating thai 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
fim Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
W] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
illi] Demonstrate that impoundment was created from "waters of the U.S.," or 
mt} Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
~- Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDINGANYSUCHWATERS (CHECK ALL THAT APPLY): 10 

I;§ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
U,i from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
lti&l which are or could be used for industrial purposes by industries in interstate commerce. 
mm! Interstate isolated waters. Explain: 
~ Other factors. Explalli: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
~~ Tributary waters: linear feet width (ft). 
m! Other non-wetland waters: acres. 

Identify type(s) of waters: 
~ Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
D1l If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



fl![ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 
D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 

solely on the "Migratory Bird Rule" (MBR). 
E2i]- Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
tfml: Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:tv!BR factors (i.e., presence of migratory birds, presence of endangered species, usc of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
Ji Non-wetland waters (i.e., rivers, strcan1s): linear feet width (ft). 
f4ill Lakes/ponds: acres. 
@ll Other non-wetland waters: acres. List type of aquatic resource: 
mN Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
if Non-wctlan~ waters (i.e., rivers, streams): linear feet, width (ft). 
IOOi Lakes/ponds. acres. 
till!~ Other non-wetland waters: acres. List type of aquatic resource: 
ffim' Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~, Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
IRS]~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

mill Data sheets prepared by the Corps: 
MJ Corps navigable waters' study: 
lilliJ. U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit IlUC maps. 

{gJ U.S. Geological Survey map(s). Cite scale & quad name:NC-Fruitland. 
:EZJ' USDA Natural Resources Conservation Service Soil Survey. Citation: 
Em National wetlands inventory map(s). Cite name: 
jjjl State/Local wetland inventory map(s): 
jjjl FEMAIFIRM maps: 
jjjl I 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
l!i!ll Photographs: 121 Aerial (Name & Date):Unk. 

or 121 Other (Name & Date):Unk. 
I_ .. J.~,"'.: Previous determination(s). File no. and date of response letter: 
12:1 Applicable/supporting case law: 
(@l Applicable/supporting scientific literature: 
lilliJ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURJSDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 13, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01710, City of Morganton I Mark A. 
Young 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parisb!borough: Burke City: Morganton 
Center coordinates of site (lat/long in degree decimal format): 
-81.796239 

Latitude & Longitude in Decimal Degrees: 35.708022, 

Universal Transverse Mercator: 
Name of nearest waterbody: JjttJe Silver Creek 
Name of nearest Traditional Navigable Water (1N\V) into which the aquatic resource flows: Catawba 
Name of watershed or Hydrologic Unit Code (HUC): 3050101 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
tl] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD fonn. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
® Office (Desk) Determination. Date:9-13-20!3 
1iEif Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 'Jj~~2~Ji. "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [Required] 

11]' Waters subject to the ebb and flow ofthe tide. 
~ Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~ TNWs, including territorial seas 
l[t Wetlands adjacent to TNWs 
ij&l Relatively p~rmanent waters2 (RPWs) that flow directly or indirectly into TN\Vs 
ll§J Non-RPWs that flow directly or indirectly into TN\Vs 
1!8 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Em Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
till! Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
@I Impotmdmcnts of jurisdictional waters 
lfi[g Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters ofthe U.S. in the review area: 
Non-wetland waters: 20 linear feet: 10 width (ft.) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: m!!ilf~ji,~~!!J:!!J<Ji~Jl~~ 
Elevation of established OHWM (ifknown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

:lli) Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections ill.A.l and 2 and Section III.D.l.; otherwise, see Section III.Rbelow. 

L TNW 
ldentiJy TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section IJI.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with 'INW: 

inches 
inches 

0 Tributary flows directly into 1NW. 
0 Tributary flows through ;f~~itijjjj£~~ tributaries before entering 1NW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from 1NW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TN\V5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW, 



apply): 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: :fi~il!~[f. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run!riffle/po()l complexes. Explain: 
Tributary geometry: jl1i~jk~f 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Hl~jt1~ 

D Concrete 
0Muck 

Explain: 

Estimate average number of flow events in review area/year: ji,i9Ji!:fljl~ 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: ji!i~Ji:fll\fl Characteristics: 

Subsurface flow: ;lli~~~1§J. Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
0 leaf litter disturbed or washed away 
0 sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
0 multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM.7 Explain: 

If factors other than the OIIWM were used to determine lateral extent of CWAjurisdiction (check all that 

J!ll High Tide Line indicated by: J!ll 
0 oil or scum line along shore objects 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
D tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, iflmown: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
D Habitat for: 

0 Federally Listed species. Explain findings: 

6
A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 

underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. -
7Ibid. 



0 Fish/spawn areas. Explain findings: 
0 Other environmentall:Y:-scnsitive species. Explain findings: 
0 Aquatichvildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: li!il~Jll)l. Explain: 

Surface flow is: f~!l\1 
Characteristics: 

Subsurface flow: H{~g~]. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

river miles from TNW. 
aerial (straight) miles from TNW. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
IdentifY specific pollutants, iflmown: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: t-\~ll!fjj 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size Cin acres) Directly abuts? CY/N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine iftbey significantly affect the chemical, physical, 
and biological integrity of a TN\V. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TN\V. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TN\V, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributmy, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity ofthe TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section lli.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
Jjij1j TNWs: linear feet width (ft), Or, acres. 
~Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
:til§l Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: Little Silver Creek is a blue line stream on the USGS topographic map, 
Drexel Quad which in North Carolina means it flows more than 3 months out of the year making it a perennial 
stream. 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
~Elf Tributary waters: 20 linear feet 10 width (ft). 
,GJJ! Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a 1NW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section HI. C. 

Provide estimates for jurisdictional waters v-rithin the review area (check all that apply): 
Gil Tributary waters: linear feet width (ft). 
J:m Other non-wetland waters: acres. 

8See Footnote# 3. 



Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

11;!1 Wetlands directly abutting an RPW where tributaries typically flow year~round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

@1li Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is sea_">onal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN\Vs. 
fj]j Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a 1NW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
ma Wetlands adjacent to such waters, and have when considered in combination with the tributary to whlch they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a lNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
:[!] Demonstrate that water meets the criteria for one of the categories presented above (1 ~6), or 
iEJ Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY): 10 

l!1llil which are or could be used by interstate or foreign travelers for recreational or other purposes. 
(li from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
fi Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
ml Tributary waters: linear feet width (ft). 
fil Other non~wetland waters: acres. 

ldentizy type(s) of waters: 
§[I Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
-~ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
tilif: Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

iJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
flll Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
L±l Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
Uilll] Lakes/ponds: acres. 
Eill! Other non-wetland waters: acres. List type of aquatic resource: 
(ffi[ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
§}- Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~ Lakes/ponds: acres. 
fi[l Other non-wetland waters: acres. List type of aquatic resource: 
WlJ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf oftl1e applicant/consultant: 
Jm Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[81 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

~ Data sheets prepared by the Corps: 
ID:1 Corps navigable waters' study: 
~ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 aod 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Glen Alpine. 
fill] USDA Natural Resources Conservation Service Soil Survey. Citation: 
E!f National wetlands inventory map(s). Cite name: 
1m State/Local wetland inventory rnap(s): 
~ FEMA/FIRM maps: 
[iilil 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
II2'l. Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
~ Previous detennination(s). File no. and date of response letter: 
li@ Applicable/supporting ca..<>e Jaw: 
~ Applicable/supporting scientific literature: 
J1rffi] ·Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): 08/05/2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State:North Carolina County/parish/borough: Watauga City: Boone 
Center coordinates of site (!at/long in degree decimal format): Lat. 36.2086626" N'. Long. 81.7071067° V\'. 

Universal Transverse Mercator: 17N 
Name of nearest waterbody: Laurel Fork 

Name of nearest Traditional Navigable Water (lNW) into which the aquatic resource flows: Watauga River 
Name of watershed or Hydrologic Unit Code (HUC): 06010103 
[81 Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
LJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form, 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
[] Office (Desk) Determination. Date: 
121 Field Determination. Date(s): 8/05/2013 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There A.&l\9 "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review area. [Required] 

0 Waters subject to the ebb and flow of the tide. 
[J Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: Neither. 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There Afe "waters of the U.S." within Oean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

EJ TNW s, including territorial seas 
"E1 Wetlands adjacent to TNWs 
I2J Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
_E] Non-RPWs that flow directly or indirectly into TNWs 
0 Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
m_ Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into 1NWs 
D Wetlands adjacent to non~RPWs that flow directly or indirectly into TNWs 
Gil: Impoundments of jurisdictional waters 
CJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: -150 linear feet: -14.69 ft (bkf) width (ft) and/or acres. 
Wetlands: 0 acres. 

c. Limits (boundaries) of jurisdiction based on: Jt:~f~f,J~h-~d);tY,J)liWM_~ 
Elevation of established OHWM (ifknown):-3300 feet. 

2. Non-regulated waters/wetlands (check if applicable):3 

CJ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictional. 
Explain: 

1 Boxes checke-d below shall be supported by completing the appropriate sections in Section ill below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a 1NW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section llLF. 



SECTION III: CWA ANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNW s and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section ITI.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: No TNW found onsite. 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under l?a_panos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section TII.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine if the 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section 111.8.2 for any onsite wetlands, and Section 111.8.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics of non-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: ~ 1.21Sj}~r¢~~p,jl~ 
Drainage area: ~ 1.21 ,~~q~r-~;~!~ 
Average annual rainfall: approx 51 inches 
Average annual snowfall: aprrox 30+ inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

181 Tributary flows directly into TNW. 
D Tributary flows through~ tributaries before entering TNW. 

Project waters are ~~:$_ river miles from 1NW. 
Project waters are -1~~ river miles from RPW. 
Project waters are 1)2,- aerial (straight) miles from 1NW. 
Project waters are l??~ aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: No. 

Identify flow route to TNW5
: Project waters appear to flow into Watauga River. 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional inf01mation regarding swales, ditches, washes, and erosional features generally and in 1he arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to now into tributary b, which then flows into TNW. 



(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 181 Natural 

0 Artificial (man-made). Explain: 
[gl Manipulated (man~altered). Explain: Some sections piped. 

Tributary properties with respect to top of bank (estimate): 
Average width: -14.69 feet 
Average depth: -2.15 feet 
Average side slopes: ~_!_St. 

Primary tributary substrate composition (check all that apply): 
181 Silts 181 Sands 
181 Cobbles 181 Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of runlriffle/J?.? __ ?lc~-fiiPlexes. Explain: 
Tributary geometry: i\:l~iii~~i-~it_g 
Tributary gradient (approximate average slope): -2% 

(c) Flow: 

0 Concrete 
0Muck 

Explain: 

Tributary provides for: $_~il$~h_-iit-.fl#W: , -:--_. _ , __ 
Estimate average number of flow events in review area/year: 2()·(-Qr·:g'f_~al¢1-)_ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: C6rifiQ~-~. Characteristics: 

Subsurface flow: _{J~q~~. Explain findings: 
0 Dye (or other) test performed: 

Tributary has (check all that apply): 
0 Bed and banks 
181 OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 0 the presence of litter and debris 
0 changes in the character of soil 0 destruction of terrestrial vegetation 
~ shelving 0 the presence of wrack line 
[81 vegetation matted down, bent, or absent 0 sediment sorting 
[81 leaf litter disturbed or washed away [8J scour 
[81 sediment deposition 0 multiple observed or predicted flow events 
0 water staining 0 abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM? Explain: 

If factors other than the OHWM were used to detennine lateral extent of CW A jurisdiction (check all that apply): 
0 High Tide Line indicated by: ® Mean High Water Mark indicated by: 

0 oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) 181 physical markings; 
0 physical markings/characteristics [8] vegetation lines/changes in vegetation types. 
0 tidal gauges 
0 other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: Headwater tributary to Watauga River. 
Identify specific pollutants, if known: 

6A natural or man~made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies wiU look for indicators of flow above and below the break. 
7Ibid. 



(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: Wetlands drain to tributary. 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: . 
D Other environmentally~sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non~ TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size:NAacres 
Wetland type. Explain:NA. 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: N/ A. 

(b) General Flow Relationship with Non~TNW: 
Flow is: fi:~J{~i$J. Explain: 

Surface flow is: Pi~k);iiS:i 
Characteristics: 

Subsurface flow: ~!!'l<.icJst. Explain findings: 
D Dye (or other) test. performed: 

(c) Wetland Adjacency Determination \Vith Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berrn!barrier. Explain: 

(d) Proximity (Relationship) to TNW 
Project wetlands are_ ;'-~1~~dF!$( river miles from TNW. 
Project waters _are_. J?[Ck_tiSj aerial (straight) miles from TNW. 
Flow is from: ~~CJ<J~·iSt. 
Estimate approxi~iit~ i'ocation of wetland as within the Jn.~~~-,J~}$1 floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
D Fishfspawn areas. Explain findings: . 
D Other environmentally-sensitive species. Explain fmdings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: :~~~~!'i:i 
Approximately ( NA+I- Total Subject Area) acres in total are being considered in the cumulative analysis. 



For each wetland, specify the following: 

Directly abuts? {Y/Nl Size (in acres) Directly abuts? (Y/N) Size fin acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

1NWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and Jifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non~RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non~RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
[] TNWs: linear feet width (ft), Or, acres. 
E]_ Wetlands adjacent to TNWs: NA acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries of TNWs where tributaries typically flow ye!ll'-round are jurisdictional. Provide data and rationale indicating that 

tributaryisperennial: 3v'1Jpt><'l:s -l'rsh + W 0.. (Q~ ~ 1:>~ 
Q Tributaries of TNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 

jurisdktional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that tributary flows 
seasonally: 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
§ Tributary waters: -150 linear feet -14.69width (ft). 
[] Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
Ql Waterbodythat is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
[Q Tributary waters: linear feet width (ft). 
[] Other non-wetland waters: acres. 

Identify type( s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
CJ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Q Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D .2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

.EI Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section Ill.B and rationale in Section lli.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
Q Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Ql Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictionaL Data supporting this 
conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
[1]_ Demonstrate that impoundment was created from "waters of the U.S.," or 
0 Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
0 Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WIDCH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

.0 which are or could be used by interstate or foreign travelers for recreational or other purposes. 
G from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
D- which are or could be used for industrial purposes by industries in interstate commerce. 
El. Interstate isolated waters. Explain: 
18 Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section ID.D.6 of the Instructional Guidebook. 
lll Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 



Provide estimates for jurisdictional waters in the review area (check all that apply): 
0 Tributary waters: linear feet width (ft). 
D Other non-wetland waters: acres. 

Identify type(s) of waters: 
0 Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL TIIA T APPLY): 
0 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
[] Review area included isolated waters Vv'ith no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

[] Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
[J Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
0 Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
EJ Lakes/ponds: acres. 
0 Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
[1 Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
[] Lakes/ponds: acres. 
EJ Other non-wetland waters: acres. List type of aquatic resource: 
0 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
a11d requested, appropriately reference sources below): 
[81 Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
181 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

0 Data sheets prepared by the Corps: 
0 Corps navigable waters' study: 
0 U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

J8l U.S. Geological Survey map(s). Cite scale & quad name: BOONE, 1:24000. 
[] USDA Natural Resources Conservation Service Soil Survey. Citation: 
0 National wetlands inventory map(s). Cite name: 
[] State/Local wetland inventory map(s): 
0 FEMAIFIRM maps: 
0 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
0 Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
D Previous deterrnination(s). File no. and date ofresponse letter: 
0 Applicable/supporting case law: 
0 Applicable/supporting scientific literature: 
0 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMll'IATION (JD): 

B. DISTRICT OFFICE, FILE NAME, AND NIJiVffiER: (_. f:_ ~or~- b 17 to v 
C. PROJECT LOCATION Al'<"D BACKGROUND INFOILVIATION: 

State:NC County/parish/borough: McDowell City: Marion 
Center coordinates of site (lat/long in degree decimal format): Lat. 35.6694]0 I, Long. 82.09353° 

Universal Transverse Mercator: 
N arne of nearest waterbody: Jake Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): Catawba River Basin, 03050101111 
Jl Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
llJ Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD fonn. 

D. REVIEW PERFORMED FOR SITE EVALFA TION (CHECK ALL THAT APPLY): 

I Office (Desk) Determination. Date: q-\\J> ~ IJI:ll:? 
Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RIIA SECTION 10 DETERMINATION OF JURISDICTION. 

There RIJ!IIK "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review_ area. [ RequiredJ 

JjJ Waters subject to the ebb and flow of the tide. 
I] Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

l!imi~ll ''waters of the U.S." within Clean Water Act (CW A) jurisdiction (as defined by 33 CFR part 328) in the review area. [RequiredJ 

1. Waters of the U.S. 
a. presence of waters of U.S. in review area (check all that apply): 1 

TNWs, including territorial seas 
Wetlands adjacent to TNWs 
Relatively pennanent waters2 (RPWs) that flow directly or indirectly into TNWs 
Non-RPWs that flow directly or indirectly into TNWs 
Wetlands directly abutting RPWs that flow directly or indirectly into TN'Ns 
Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Impoundments of jurisdictional waters 
Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 200 linear feet: 25width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: illil!lJI!!!ll!lllllii!Jililil 
Elevation of established OHWM (if kno-wn): 

2. Non-regulated waters/wetlands (check ifapplicable):3 

IJ Potentially jurisdictional waters and/or wetlands were assessed within the review area and detennined to be not jurisdictional. 
Explain: 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Suppmting documentation is presented in Section Ili.F. 
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SECTIONIII: CWAANALYSIS 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section III.A.l and Section III.D.l. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete Sections III.A.l and 2 
and Section HLD.L; otherwise, see Section III.B below. 

1. TNW 
Identify TNW: 

Summarize rationale supporting determination: 

2. "\Vetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTN\Vs where the tributaries are "relatively permanent 
waters" (RP\Vs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally (e.g., typically 3 
months). A '"'etland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section ill.D.4. 

A wetland that is adjacent to but that does not directly abut an RP\V requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RP\V, a JD will require additional data to determine if the 
waterbody has a significant nexus with a Ti\!'\V. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section III.B.l for 
the tributary, Section ill.B.2 for any onsite wetlands, and Section III.B.3 for al,l wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TN\Ys that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: IIBfi 
Drainage area: i11111Jt 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through l~lv'*J:Ii tributaries before entering TNW. 

Project waters are miles from TNW. 
Project waters are miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifYing, e.g., tributary a, which flows through the review area, to ±low into tributary b, which then flows into TNW. 
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(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 

Average depth: iliEm. 
Average side slopes: 1! 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 
0 Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

D Concrete 
0Muck 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. Explain: 
Pr~sence of run/riffl~.;Jg,s ~?l~gptplexes. Explain: 
Tnbutary geometry: mJ!II!IlJ 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: ll!lillliLII 
Estimate average number of flow events in review area/year: lillllll1HI 

Describe flow regime: 
Other infotmation on duration and volume: 

Surface flow is: lllllll!l!~. Characteristics: 

Subsurface fl'"o~w::',,~~!'!! Explain findings: 
D Dye '7. test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil 0 destruction of terrestrial vegetation 
D shelving D the presence of wrack line 
D vegetation matted doYV!l, bent, or absent 0 sediment sorting 
0 leaf litter disturbed or washed away 0 scour 
D sediment deposition D multiple observed or predicted flow events 
D water staining 0 abrupt change in plant community 
D other (list): 

0 Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
WI High Tide Line indicated by: 11 Mean High Water Mark indicated by: 

D oil or sewn line along shore objects D survey to available datum; 
0 fme shell or debris deposits (foreshore) 0 physical markings; 
D physical markings/characteristics D vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

6 A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground, or where 
the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culve1t), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian conidor. Characteristics (type, average width): 
0 Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TN\V that flow directly or indirectly into TIDV 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: !lllllllll!ll. Explain: 

IY!illitl""~ Surface flow is: i!HW!'!f_RI 
Characteristics: 

Subsurface flow: llllliJi! Explain findings: 
D Dye (or test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
D Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological cotlllection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TNW. 

of wetland as within liml!§l floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitat for: 

D Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain fmdings: 

3. Characteristics of all wetlands adjacent to the tributary (if anv) 
All wetland(s) being considered in the cumulative analysis:~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

5 



For each wetland, specifY the following: 

Directly abuts? (Y/N) Size (in acres) Directly abuts? CY /N) Size fin acres) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERiVUNATION 

A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TN\V). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to cany pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into Tl\VVs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RP'V and its adJacent wetlands, where the non-RP'V flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section lii.D: 

D. DETERMli'IA TIONS OF JURISDICTIONAL Fii'l1liNGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TN,Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 

I TNWs: linear teet width (ft), Or, acres. 
Wetlands adjacent to TNWs: acres. 

2. _RPWs that flow directly or indirectly into TNWs. 
:1'1 Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Jake Creek exhibits perennial characteristics, as outlined in the DWQ Stream Assessment Fonn. 
Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows 
seasonally: 
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Provide estimates for jurisdictional waters in the review area (check all that apply): 
:g Tributary waters: linear feet width (ft). 
liJ Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
1mB Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 

I Tributary waters: linear feet width (ft). 
Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. \V etlands directly abutting an RPW that flow directly or indirectly into TNWs. 
lfi1ll Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section TII.D.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RP\V that flow directly or indirectly into TNWs. 
iii Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~- Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section HI. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Demonstrate thai impoundment was created from "waters of the U.S.," or 
Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
Demonstrate that water is isolated with a nexus to conunerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTIO!'i OF WHICH COULD AFFECT Il'iTERSTATE COMNIERCE, Il'!CLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

I 
which are or could be used by interstate or foreign travelers for recreational or other purposes. 
from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
which are or could be used for industrial purposes by industries in interstate commerce. 
Interstate isolated waters. Explain: . 

H Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 

8See Footnote# 3. 
9 To complete the analysis refer to the key in Section IfLD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this categor:y, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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Provide estimates for jurisdictional waters in the review area (check all that apply): 
;g Tributary waters: linear feet width (ft). 
:D Other non-wetland waters: acres. 

IdentitY type(s) of waters: 
Wetlands: acres. 

F. N0::-1-JURISDICTIONAL WATERS, INCLUDII'iG WETLA;'ffiS (CHECK ALL THAT APPLY): 
1.1 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
Review area included isolated waters with no substantial nexus to interstate (or 'fOreign) commerce. 
0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 

"Migratory Bird Rule" (MBR). 
Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the IvlBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
Jil Non-wetland waters (i.e., rivers, streams): 
III Lakes/ponds: acres. 

linear feet width (ft). 

II Other non-wetland waters: acres. List type of aquatic resource: 
II Wetlands: acres. 

Provide acreage estimates for non-·juriSdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
is required for jurisdiction (check all that apply): 

Non-wetland waters (i.e., rivers, streams): linear feet, width (:ft). 
Lakes/ponds: acres. 
Other non-wetland waters: acres. List type of aquatic resource: 
Wetlands: acres. 

SECTI0::-1 IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
!lliil. Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
111 Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

D Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 
Data sheets prepared by the Corps: 
Corps navigable waters' study: 
U.S. Geological Survey Hydrologic Atlas: 
D USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 
U.S. Geological Survey map(s). Cite scale & quad name: attached. 
USDA Natural Resources Conservation Service Soil Survey. Citation:attached. 
National wetlands inventory map(s). Cite name: attached. 
State/Local wetland inventory map(s): 
FEMA/FIRM maps: 
1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
Previous determination(s). File no. and date of response letter: 
Applicable/supporting case law: 
Applicable/supporting scientific literature: 
Other information (please specify): 

B. ADDITIO'IAL COIVIMENTS TO SUPPORT JD: 

8 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 18, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01787, Randy Marion 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Iredell City: Mooresville 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.516944 
Universal Transverse Mercator: 
Name of nearest water body: I.ake Nonnan 
Name of nearest Traditional Navigable Water (1NW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): 03050101 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
~ Check if other sites (e.g., o:ffsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
I:E!il Office (Desk) Determination. Date: September 18, 2013 
Hill~: Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There "navigable waters of the U.S." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [RequiredJ 

if Waters subject to the ebb and flow of the tide. 
m.1J Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CW A SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

~- TNWs, including territorial seas 
lj_ Wetlands adjacent to TNWs 
~ Relatively permanent v:aters2 (~W_s) that ?ow directly or indirectly into TNWs 
1:11 Non-RPWs that flow drrectly or mduectly mto TNWs 
flm Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
Jli Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
JNlll Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs m: Impoundments of jurisdictional waters 
JLI Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or 0.82 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: Jiill!!ijfJ:i§~OCjjjl!~lli!M! 
Elevation of established OHWM (ifknown): 

2. ~on-regulated waters/wetlands (check if applicable): 3 

:fim Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this fonn, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section IILF. 



The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW", 
complete Section III.A.l and Section IIJ.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections liLA. I and 2 and Section IJI.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify lNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are '"relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section IJI.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section ll.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section m.c below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: RI~Rf;Ji.i)Si 
Drainage area: !!l\~~lj!J!j 
Average annual rainfall: inches 
Average annual snowfall: inches 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

0 Tributary flows directly into TNW. 
D Tributary flows through ~~Rmfl tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifYing, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
lNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: 
Average side slopes: ~i~ifi~~-

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

D Concrete 
0Muck 

0 Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g .• highly eroding. sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: !Jil'!lliJ:!l§l 
Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: lf!l\ml!llj! 
Estimate average number of flow events in review area/year: lfi!D~l 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: !f!l~®~. Characteristics: 

Subsurface flow: ~!m!J:!l!t. Explain findings: 
D Dye (or test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining 0 abrupt change in 
plant community 

D other (list): 
D Discontinuous OHW1v1.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

j§jJ High Tide Line indicated by: ll£l 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
0 vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

IdentifY specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



0 Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: f:\~l!iii!"!i. Explain: 

Surface flow is: £"!1l!il!il1~ 
Characteristics: 

Subsurface flow: ~:[~§§!. Explain fmdings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

D Not directly abutting 
0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: ' 

, river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the ljj~l!ill~l~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil fihn on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~l~~f 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size Cin acres) Directly abuts? CY/N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size Cin acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 



and biological integrity of a TNW". For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amolillt of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!lEITNWs: linear feet width (ft), Or, acres. 
Q£1 Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
If Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: supports fish 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Sedion III. B. Provide rationale indicating that 

tributary flows seasonally: 

Provide e~1:imates for jurisdictional waters in the review area (check all that apply): 
!lEI Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY type( s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
~ Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
!lEI Tributary waters: linear feet width (ft). 
W Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 

8See Footnote# 3. 



m;J Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 
ffiill: Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

mil Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs . 
.§il Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Jill!] Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and \Vith similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictionaL 
Llill. Demonstrate that impoundment was created from "waters ofthe U.S.," or 
~- Demonstrate that water meets the criteria for one of the categories presented above ( 1-6), or 
_mill Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

t;l which are or could be used by interstate or foreign travelers for recreational or other purposes. 
~- from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
_mE] which are or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
IJilill Other factors. Explain: 

Identify water body and summar-ize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
j1jll) Tributary waters: linear feet width (ft). 
liJ Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
JII Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
ill If potential wetlands were assessed within the review are~ these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
fOOl Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

00_ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: m Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review are~ where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
tim Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



EillJ Lakes/ponds: acres. 
ilJ Other non-wetland waters: 
mm~ Wetlands: acres. 

acres. List type of aquatic resource: 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
IJ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
m1f Lakes/ponds: acres. 
llill:1 Other non-wetland waters: acres. List type of aquatic resource: 
1@1 Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
\Vherc checked and requested, appropriately reference sources below): m Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
@ Data sheets prepared/submitted by or on behalf of the applicant) consultant. 

D Office concurs with data sheets/delineation report 
0 Office does not concur with data sheets/delineation report. 

fiillJ Data sheets prepared by the Corps: 
~ Corps navigable waters' study: 
lilii U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~!!!] U.S. Geological Survey map(s). Cite scale & quad name:NC-Lake Norman North. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: 
l!liliJ National wetlands inventory map(s). Cite name: 
lillJil- State/Local wetland inventory map(s): 
Ji2ll FEMAIFIRM maps: 
Iii! 100-ycar Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
liiD! Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
lillff Previous determination(s). File no. and date of response letter: 
m!j Applicable/supporting case law: 
61!1 Applicable/supporting scientific literature: 
lil'!J Other information (please specifY): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps ofEngineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 19, 2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER: CESAW-RG-A, Stanley Dalton, 2013-01799 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Buncombe City: Fairview 
Center coordinates of site (latllong in degree decimal format): 35.544334 N, -82.337781 W 
Universal Transverse Mercator: 
Name of nearest waterbody: Cane Creek 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: French Broad River 
Name of watershed or Hydrologic Unit Code (HUC): 06010105 
til Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
1\1 Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded on a 

different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
lijl Office (Desk) Determination. Date: 
l§lJ Field Determination. Date(s): 9-12-2013 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There -~lf,:~~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) in the 
review_ area. [Required} 

[; Waters subject to the ebb and flow of the tide. 
D!B Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign commerce. 

Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required} 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

I!§) 1NW s, including territorial seas 
fiiillj Wetlands adjacent to TN\Vs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
I@_ Non-RPWs that flow directly or indirectly into TNWs e Wetlands directly abutting RPWs that flow directly or indirectly into TN\Vs 
Qm Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TN\Vs 
~ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
~ Impoundments of jurisdictional waters 
(i Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 75 linear feet: 1.5 width (ft) and/or acres. 
Wetlands: acres. 

~. Limits (boundaries) of jurisdiction based on: ~-~(~!JjJ!:~~ 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable): 3 

0 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not jurisdictionaL 
Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a 1NW and that typically flows year-round or has continuous flow at least "seasonally" 
(e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 

6 



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, complete 
Section lli.A.l and Section lll.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete Sections ill.A.l and 2 
and Section ill.D.l.; otherwise, see Section III.B below. 

1. TNW 
Identify 1NW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIDUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and it helps 
determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively permanent 
waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasQnally (e.g., typically 3 
months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a TNW, but has year-round 
(perennial) flow, skip to Section ill.D.2. If the aquatic resource is a wetland directly abutting a tributary with perennial flow, 
skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps districts and 
EPA regions will include in the record any available information that documents the existence of a significant nexus between a 
relatively permanent tributary that is not perennial (and its adjacent wetlands if any) and a traditional navigable water, even 
though a significant nexus finding is not required as- a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to determine ifthe 
waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the significant nexus evaluation must 
consider the tributary in combination with all of its adjacent wetlands. This significant nexus evaluation that combines, for 
analytical purposes, the tributary and all of its adjacent wetlands is used whether the review area identified in the JD request is 
the tributary, or its adjacent wetlands, or both. If the JD covers a tributary with adjacent wetlands, complete Section lli.B.l for 
the tributary, Section JII.B.2 for any onsite wetlands, and Section ID.B.3 for all wetlands adjacent to that tributary, both onsite 
and offsite. The determination whether a significant nexus exists is determined in Section ill.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TN\V 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual sno-wfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into 1NW. 
0 Tributary flows through ~iii!~ tributaries before entering 1NW. 

Project waters are 
Project waters are 
Project waters are 

river miles from TNW. 
miles from RPW. 

Project waters arc aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributarv Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man·made). Explain: 
0 Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional infOrmation regarding swales, ditches, washes, and erosional features generally and in the arid 
West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into TNW. 

7 



Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: 

Primary tributary substrate composition (check all that apply): 
0 Silts D Sands 
0 Cobbles 0 Gravel 
D Bedrock 0 Vegetation. Type/% cover: 
0 Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of runJriffie/pool complexes. Explain: 
Tributary geometry: ~~~[ijjj~ 
Tributary gradient (approximate average slope): % 

(c) Flow: 

D Concrete 
0Muck 

Explain: 

Tributary provides for: ~~im! "i~~[il! 
Estimate average number of flow events in review area/year: 11: 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: Jtl"~ll~J. Characteristics: 

Subsurface flow: J1JJt'jljif!l!~l- Explain findings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank D the presence oflitter and debris 
D changes in the character of soil 0 destruction of terrestrial vegetation 
0 shelving 0 the presence of wrack line 
D vegetation matted down, bent, or absent D sediment sorting 
D leaf litter disturbed or washed away 0 scour 
0 sediment deposition D multiple observed or predicted flow events 

0 water staining D abrupt change in plant community 
D other (list): 

D Discontinuous OHWM.7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that apply): 
lilE! High Tide Line indicated by: lilE! Mean High Water Mark indicated by: 

. D oil or scum line along shore objects 0 survey to available datum; 
0 fine shell or debris deposits (foreshore) D physical markings; 
0 physical markings/characteristics 0 vegetation lines/changes in vegetation types. 
0 tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 
Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed characteristics, etc.). 

Explain: 
Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
0 Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows underground. or where 
the OHWM has been removed by development or agricultural practices). Where there is a break in the OHWM that is unrelated to the waterbody's flow 
regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above and below the break. 
7Ibid. 
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(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-INW: 
Flow is: 1!1\ll!l:,~. Explain: 

Surface flow is: [ijj~j(-00;1§] 
Characteristics: 

Subsurface flow:.ll~~ll)ij[! Explain fmdings: 
D Dye (or test performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
0 Ecological connection. Explain: 
0 Separated by berm/barrier. Explain: 

miles from TNW. 

Estimate approximate location of wetland as within the i!OO~l))}~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general watershed 

characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
D Habitat for: 

0 Federally Listed species. Explain findings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
0 Aquatic/wildlife diVersity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis:~~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (YIN) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions performed 
by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, and biological integrity 
of a TNW. For each of the following situations, a significant nexus exists if the tributary, in combination with all of its adjacent 
wetlands, has more than a speculative or insubstantial effect on the chemical, physical and/or biological integrity of a TNW. 
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Considerations when evaluating significant nexus include, but are not limited to the volume, duration, and frequency of the flow 
of water in the tributary and its proximity to a TNW, and the functions performed by the tributary and all its adjacent 
wetlands. It is not appropriate to determine significant nexus based solely on any specific threshold of distance (e.g. between a 
tributary and its adjacent wetland or between a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or 
outside of a floodplain is not solely determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos Guidance and 
discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood waters to 

TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions for fish and 

other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and organic carbon that 

support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, chemical, or 

biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be documented 
below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into TNWs. Explain 
findings of presence or absence of significant nexus below, based on the tributary itself, then go to Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section III.D: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain findings of 
presence or absence of significant nexus below, based on the tributary in combination with all of its adjacent wetlands, then go to 
Section Ill.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK ALL 
THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
l]ll TNWs: linear feet width (ft), Or, acres. 
~Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
®" Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale indicating that 

tributary is perennial: Supports aquatic life. Professionals in the field observed flow. 

Tributaries of 1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) are 
jurisdictional. Data supporting this conclusion is provided at Section III. B. Provide rationale indicating that tributary flows 

seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l1!il Tributary waters: 75 linear feet 1.5 width (ft). m Other non-wetland waters: acres. 

ldentizy type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
UdlJ Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant nexus with a 

TNW is jurisdictional. Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
l]ll Tributary waters: linear feet width (ft). 
1lill1 Other non-wetland waters: acres. 

Identizy type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
t!Bf Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

8ll Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 

8See Footnote# 3. 
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indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

liiD! Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that tributary is 
seasonal in Section III.B and rationale in Section IILD.2, above. Provide rationale indicating that wetland is directly 
abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
fiiill: Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they are adjacent 

and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. Data supporting this 
conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
I£N Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they arc adjacent and 

with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. Data supporting this 
conclusion is provided at Section Ill. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
~ Demonstrate that impoundment was created from "waters of the U.S.," or 
lm!)' Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
lilll} Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE[ WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, INCLUDING ANY 
SUCH WATERS (CHECK ALL THAT APPLY):10 

fill which are or could be used by interstate or foreign travelers for recreational or other purposes. 
mJ from which fish or shellfish arc or could be taken and sold in interstate or foreign commerce. 
Jiilll which are or could be used for industrial purposes by industries in interstate commerce. 
EillJ Interstate isolated waters. Explain: 
mlJ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
ilJjJ Tributary waters: linear feet width (ft). 
01 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 
rnffil Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
Dill} If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of Engineers 

Wetland Delineation Manual and/or appropriate Regional Supplements. 
ffi!l Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based solely on the 
"Migratory Bird Rule" (MBR). 

l:iill1 Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
Dm Other: (explain, if not covered above): 

Provide acreage estimates for non~jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the MBR 
factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using best professional 
judgment (check all that apply): 
BJa Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
{;a Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWAjurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA HQ for 
review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following Rapanos. 
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ffiTI Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, where such 
a finding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
~ Lakes/ponds: acres. 
filE~ Other non-wetland waters: acres. List type of aquatic resource: 
(frfi Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, where checked 
and requested, appropriately reference sources below): 
t2J Maps, plans, plots or plat submitted by or on behalf of the applicanUconsultant:. 
)]3 Data sheets prepared/submitted by or on behalf of the applicantJconsultant. 

0 Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

@ Data sheets prepared by the Corps: 
!m.·.: Corps navigable waters' study: 
Jlllj U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

J2ll U.S. Geological Survey map(s). Cite scale & quad name: NC-B lack Mountain 
~.':.'~.~.:'., USDA Natural Resources Conservation Service Soil Survey. Citation: 
L:;J- National wetlands inventory map(s). Cite name: 
~ State/Local wetland inventory map(s): 
@ FEMA/FIRM maps: 
ill: 1 00-year Floodplain Elevation is: (National Geodectic V crtical Datum of 1929) 
1m Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
fiQl Previous determination(s). File no. and date of response letter: 
112] Applicable/supporting case law: 
lliLJ Applicable/supporting scientific literature: 
00 Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 
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APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 19, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01818, Lake Norman Motor Coach 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Iredell City: Troutman 
Center coordinates of site (lat/long in degree decimal format): Latitude & Longitude in Decimal Degrees: 35.516944 
Universal Transverse Mercator: 
Name of nearest water body: I .. ake Norman 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): 03050101 
m_ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
l41il Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and are recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
~ Office (Desk) Determination. Date: September 18, 2013 
[) Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There~!~~ "navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
in the review area. [RequiredJ 

m_ Waters subject to the ebb and flow of the tide. 
Ufl Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 

commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There~~~ "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFRpart 328) in the review area. [Required] 

1. Waters of the U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

I TNWs, including territorial seas 
Wetlands adjacent to TNWs 

·- _ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs m. Non-RPWs that flow directly or indirectly into TNWs 
{i} Wetlands directly abutting RPWs that flow directly or indirectly into TNWs m Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
1§1 Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
00 Impoundments of jurisdictional waters 
6illJ Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or. acres. 
Wctlaods: acres. iJ,d1 

c. Limits (boundaries) of jurisdiction based on: liJ!!Il!!~J§Jil'~!Jl!Jl~~~ml! 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

tilliJ Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III.F. 



The agencies will assert jurisdiction over TNWs and wetlands adjacent to TN\Vs~ If the aquatic resource is a TNW, 
complete Section III.A.l and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections IIJ.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
ldentizy TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics ofthe tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries of TNWs where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow.at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section ill.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the waterbody has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified. in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section IU.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section Ill.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) 

(ii) 

General Area Conditions: 
Watershed size: fi~t?.Sl 
Drainage area: ~ii~J!fi[fj,~ 
Average annual rainfall: inches 
Average annual snowfall: inches 

Physical Characteristics: 
(a) Relationship with TNW: 

D Tributary flows directly into TNW. 
D Tributary flows through ~!Slf£!1~ tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to TNW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

D Artificial (man-made). Explain: 
D Manipulated (man-altered). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: _ feet 
Average side slopes: !lj~J!!jj!f(~J. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

D Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary conditionJstability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 

Explain: 

Tributary geometry: f!{j~1Jli!i!l!! 
Tributary gradient (approximate average slope): % 

(c) Flow: 

~:~~;~: ::e~:~~e~=~!~J~~~ events in review area/year: !,lii~ll:tlu!! 
Describe flow regime: 

Other information on duration and volume: 

Surface flow is: il!!sl!lil\'!!%1. Characteristics: 

Subsurface How: ~~~ml Explain findings: 
D Dye (or other) test perfonned: 

Tributary has (cheek all that apply): 
0 Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the-bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWM. 7 Explain: 

If factors other than the OHWM were used to determine lateral extent of CWAjurisdiction (check all that 

tij]j High Tide Line indicated by: tij]j 
D oil or scum line along shore objects 
D fine shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 

6A natural or man-made discontinuity in the OI-IWM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM has been removed by development or agricultural practices). \Vhere there is a break in the OHWM that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break. 
7Ibid. 



0 Aquatic/wildlife diversity. Explain fmdings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: I!J~fti'i~t. Explain: 

Surface flow is: jt,,jg{~~~f 
Characteristics: 

Subsurface flow: [llijjGl';x,W]. Explain findings: 
0 Dye (or oth~;) ie,rt performed: 

(c) Wetland Adjacency Determination with Non-TNW: 
0 Directly abutting 

(d) 

0 Not directly abutting 
D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

Project wetlands 
Project waters 
Flow is from: 

river miles from TNW. 
aerial (straight) miles from TNW. 

Estimate approximate location of wetland as within the Wi~ll!~)ll!i~floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
0 Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain fmdings: 
0 Fish/spawn areas. Explain findings: 
0 Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis:~~~~~§~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (YIN) Size (in acres) Directly abuts? (Y /N) 

Summarize overall biological, chemical and physical functions being perfonned: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 

A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 



and biological integrity of a TN\V. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency ofthe flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream food webs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section liLD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section lll.D: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

1. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
,mH TNWs: linear feet width (ft), Or, acres, 
1ilO Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
fill Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: supports fish 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three montl1s each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
EEi! Tributary waters: linear feet width (ft), 
J¥!1 Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
IE] Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional waters within the review area (check all that apply): 
lllll! Tributary waters: linear feet width (ft), 
mJI Other non-wetland waters: acres. 

Identify type(s) of waters: 

4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 

8See Footnote# 3. 



@J Wetlands direct!.)" .. out RPW and thus are jurisdictional as adjacent wet1... ... ~Js. 
[iliil Wetlands directly abutting an RPW where tributaries typically flow year~round. Provide data and rationale 

indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

ffiH Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TN\Vs. 
Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 
are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TN\Vs. 
fiilll Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands,. have a significant nexus with a TNW are jurisdictionaL 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
Efl Demonstrate that impoundment was created from "waters of the US.," or 
lli] Demonstrate that water meets the criteria for one of the categories presented above (I w6), or 
Ell Demonstrate that water is isolated with a nexus to commcr·ce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL¥): 10 

(gl which arc or could be used by interstate or foreign travelers for recreational or other purposes. 
~ from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
fJm which are or could be used for industrial purposes by industries in interstate commerce. m Interstate isolated waters. Explain: 
l£l!l Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
l£l!l Tributary waters: linear feet width (ft). 
E! Other non~wetland waters: acres. 

IdentifY type(s) of waters: 
Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
1@1 If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps- of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule"" (MBR). 

mJ Waters do not meet the "Significant Nexus" standard, where such a finding is required for jurisdiction. Explain: 
lfEI Other: (explain, if not covered above): 

Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
:MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): m: Non-wetland waters (i.e., rivers, streams): linear feet widtl1 (ft). 

9 To complete the analysis refer to the key in Section IILD.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWAAct Jurisdiction Following 
Rapanos. 



lllj Lakes/ponds: acres. 
ffull~ Other non-wetland waters: 
miill_ Wetlands: acres. 

acres. List type of aquatic resource: 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
-~.~.~ .. · · Non-wetland waters (i.e., rivers, strean1s): linear feet, width (ft). 
~ Lakes/ponds: acres. 
m1 Other non-wetland waters: acres. List type of aquatic resource: 
f£N Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
J.illj Data sheets prepared/submitted by or on behalf of the applicant! consultant 

0 Office concurs with data sheets/delineation report. 
D Office does not concur with data sheets/delineation report. 

Jlm Data sheets prepared by the Corps: 
i1f Corps navigable waters' study: 
lllil!J. U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

~ U.S. Geological Survey map(s). Cite scale & quad name:NC-Troutman. 
fEiJ USDA Natural Resources Conservation Service Soil Survey. Citation: 
Iilli National wetlands inventory map(s). Cite nan1e: 
f8ill State/Local wetland inventory map(s): 
liEJl FEMAIFIRM maps: 
mf 1 00-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
liilf Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
li§j]' Previous determination(s). File no. and date of response letter: 
E§1 Applicable/supporting case law: 
_l]jl Applicable/supporting scientific literature: 
liilf Other information (please specizy): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section IV of the JD Form Instructional Guidebook. 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 19, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01820, Brian Cusson 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Iredell City: Mooresville 
Center coordinates of site (Iat'long in degree decimal format): 
-80.9177 

Latitude & Longitude in Decimal Degrees: 35.5489, 

Universal Transverse Mercator: 
Name of nearest water body: Lake Norman 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: Catawba River 
Name of watershed or Hydrologic Unit Code (HUC): 03050101 
~ Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
lillE] Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and arc recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
ll!§l Office (Desk) Determination. Date: September 19, 2013 
~]l Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION 10 DETERMINATION OF JURISDICTION. 

There 
in the 

@ 
@ 

"navigable waters of the US" within Rivers and Harbors Act (RHA) jurisdiction (as defined by 33 CFR part 329) 
area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for use to transport interstate or foreign 
commerce. Explrnn: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Required] 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

ll£j TNWs, including territorial seas m Wetlands adjacent to 1NWs 
~ Relatively permanent waters2 (RPW s) that flow directly or indirectly into TNW s 
{! Non-RPWs that flow directly or indirectly into TNWs 
WJ Wetlands directly abutting RPW s that flow directly or indirectly into TNW s 
tilti Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
ll: Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs m Impoundments of jurisdictional waters 
1m: Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: linear feet: width (ft) and/or 0.07 acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction based on: lflfiJ!~m~!~~ 
Elevation of established OHWM (iflmown): 

2. Non-regulated waters/wetlands (check if applicable): 3 

@.ll Potentially jurisdictional waters and/or wetlands were a'lsessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defined as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section III. F. 



The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TN\Vs. If the aquatic resource is a TNW, 
complete Section III.A.l and Section Ili.D.J. only; ifthe aquatic resource is a wetland adjacent to a TNW, complete 
Sections III.A.l and 2 and Section III.D.l.; otherwise, see Section III.B below. 

1. TNW 
Idcnticy TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent'': 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNWs where the tributaries are "relatively· 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW, but has year-round (perennial) flow, skip to Section III.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will includ~ in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter of law. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section Ill.B.2 for any onsite 
wetlands, and Section III.B.3 for all wetlands adjacent to that tributary, both on site and offsite. The determination 
whether a significant nexus exists is determined in Section III.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

D Tributary flows directly into TNW. 
D Tributary flows through tributaries before entering 1NW. 

Project waters are river miles from 1NW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to 1NW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional infonnation regarding swales, ditches, washes, and erosional features generally and in 
the arid West. 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

D Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: :!l~~!!ljj~. 

Primary tributary substrate composition (check all that apply): 
D Silts D Sands 
D Cobbles D Gravel 

0 Concrete 
0Muck 

D Bedrock D Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle/pool complexes. Explain: 
Tributary geometry: lftlRll§fij~j 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: Hji9ili!;l!i!l 
Estimate average number of flow events in review area/year: H!J!Wiill~!l 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: fJi~J~l§~. Characteristics: 

Subsurface flow: Explain fmdings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
D OHWM6 (check all indicators that apply): 

0 clear, natural line impressed on the bank 
0 changes in the character of soil 
D shelving 
0 vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

0 scour 
0 multiple observed or predicted flow events 

D water staining 0 abrupt change in 
plant community 

D other (list): 
D Discontinuous OHWl\IC Explain: 

If factors other than the OHWJVI were used to determine lateral extent of CWAjurisdiction (check all that 

ggn: High Tide Line indicated by: m_ 
0 oil or scum line along shore objects 
0 fmc shell or debris deposits (foreshore) 
D physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
0 survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
D Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6A natural or man-made discontinuity in the OHWM does not necessarily sever jurisdiction (e.g., where t11e stream temporarily flows 
underground, or ·where the OHWM has been removed by development or agricultural practices). Where there is a break in the OHV/Jvf that is 
unrelated to the waterbody's flow regime (e.g., flow over a rock outcrop or through a culvert), the agencies will look for indicators of flow above 
and below the break 
7Ibid. 



D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General flow Relationship with Non-TNW: 
Flow is: J!OO!il:j'!,]§)!. Explain: 

Surface flow is: !1\~ii!i!!!~l 
Characteristics: 

Subsurface flow: Explain findings: 
0 Dye (or other) lest performed: 

(c) Wetland Adjacency Determination with Non-TNW: 

(d) 

D Directly abutting 
0 Not directly abutting 

0 Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
0 Separated by bermfbanier. Explain: 

river miles from TNW. 
aerial (straight) miles from TN\V. 

Estimate approximate location of wetland a<; within the .1\!~M!!l\~!J" floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
D Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain fmdings: 
0 Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: g!"(l"lt~J 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? CY /N) Size Cin acres) Directly abuts? (Y/N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size Cin acres) 



A significant nexus analysis will assess the flow characteristics and functions ofthe tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affec.t the chemical, physical, 
and biological integrity of a TNW. For each of the following situations, a significant nexus exists if the tributary, in 
combination with all of its adjacent wetlands, has more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the ammmt of pollutants or flood waters reaching a TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Docs the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

l. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section IILD: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, ba<;ed on the tributary in 
combination with all of its adjacent wetlands, then go to Section JJLD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
fmdings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section II_LD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUJ!JECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): . 

l. TNWs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
lif TNWs: linear feet width (ft), Or, acres. 
ill~_ Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. 
~ Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 

indicating that tributary is perennial: supports fish and boat traffic 

Tributaries ofTNW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictionaL Data supporting this conclusion is provided at Section III.B. Provide rationale indicating that 

tributary flows seasonally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
l2!ll Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

IdentifY typc(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TNWs. 
ffii9: Water body that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictional. Data supporting this conclusion is provided at Section III.C. 

Provi_de_ estimates for jurisdictional waters within the review area (check all that apply): 
f!ili! Tributary waters: linear feet width (ft). 
W Other non-wetland waters: acres. 

IdentifY type(s) of waters: 

8See Footnote# 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
EEJ Wetlands directly abut RPW and thus are jurisdictional as adjacent wetlands. 

I22J Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section III.D.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section III.B and rationale in Section III.D.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
[!) Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
Jilln Wetlands adjacent to such waters, and have when considered in combination with the tributary to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisdictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
fil2J Demonstrate that impoundment was created from "waters of the U.S.," or 
lli'i1 Demonstrate that water meets the critena for one of the categories presented above (1-6), or 
[ll Demonstrate that water is isolated 'With a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPL Y):10 

~- which are or could be used by interstate or foreign travelers for recreational or other purposes. 
mm, from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. 
~' which are or could be used for industrial purposes by industries in interstate commerce. 
~ Interstate isolated waters. Explain: 
~ Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
mii Tributary waters: linear feet width (ft). 
lit_ Other non-wetland waters: acres. 

Identify type( s) of waters: 
ml! Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
liJ If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
~ Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

0 Prior to the Jan 2001 Supreme Court decision in "SWANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

f!illl_ Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
m! Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section IJI.D.6 of the Instructional Guidebook. 
10 Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
HQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Act Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole poternJal basis of jurisdiction is the 
.MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
~. Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
llf Lakes/ponds: acres. 
mllil Other non-wetland waters: acres. List type of aquatic resource: 
§ Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
~ Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
Jl Lakes/ponds: acres. 
l1lfil Other non-wetland waters: acres. List type of aquatic resource: 
mzl Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
[E;J Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
i.lill] Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

0 Office concurs with data sheets/delineation report. 
D Office docs not concur with data sheets/delineation report. 

film Data sheets prepared by the Corps: 
fi§j- Corps navigable waters' study: 
~ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
0 USGS 8 and 12 digit HUC maps. 

l?i:l U.S. Geological Survey map(s). Cite scale & quad name:NC-Lake Norman North. 
Jl.: USDA Natural Resources Conservation Service Soil Survey. Citation: 
s National wetlands inventory map(s). Cite name: 
il3'] State/Local wetland inventory map(s): 
llti] FEMA/FIRM maps: m 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
!lilJ Photographs: 0 Aerial (Name & Date): 

or 0 Other (Name & Date): 
m Previous detennination(s). File no. and date of response letter: 
Iij Applicable/supporting case law: 

~.~.~.~ .. ·.·.' Applicable/supporting scientific literature: 
~ Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 



APPROVED JURISDICTIONAL DETERMINATION FORM 
U.S. Army Corps of Engineers 

This form should be completed by following the instructions provided in Section N of the JD Form Instructional Guidebook 

SECTION I: BACKGROUND INFORMATION 
A. REPORT COMPLETION DATE FOR APPROVED JURISDICTIONAL DETERMINATION (JD): September 23, 
2013 

B. DISTRICT OFFICE, FILE NAME, AND NUMBER:CESAW-RG-A, 2013-01827, Richard Goosman 

C. PROJECT LOCATION AND BACKGROUND INFORMATION: 
State: NC County/parish/borough: Watauga City: Blowing Rock 
Center coordinates of site (lat/long in degree decimal format): 
-81.366305 

Latitude & Longitude in Decimal Degrees: 35.863171, 

Universal Transverse Mercator: 
Name of nearest waterbody: Unnamed tributary to Middle Fork South Fork New River 
Name of nearest Traditional Navigable Water (TNW) into which the aquatic resource flows: New River 
Name of watershed or Hydrologic Unit Code (HUC): 05050001 
tim Check if map/diagram of review area and/or potential jurisdictional areas is/are available upon request. 
lliB Check if other sites (e.g., offsite mitigation sites, disposal sites, etc ... ) are associated with this action and arc recorded 

on a different JD form. 

D. REVIEW PERFORMED FOR SITE EVALUATION (CHECK ALL THAT APPLY): 
ii!lil Office (Desk) Determination. Date: 9-23-2013 
!jjJ Field Determination. Date(s): 

SECTION II: SUMMARY OF FINDINGS 
A. RHA SECTION IO DETERMINATION OF JURISDICTION. 

Tbere 
in the 

!ill 
1m 

"navigable waters of the US." within Rivers and Harbors Act (RHA) jurisdiction (a<> defined by 33 CFR part 329) 
area. [Required] 

Waters subject to the ebb and flow of the tide. 
Waters are presently used, or have been used in the past, or may be susceptible for usc to transport interstate or foreign 
commerce. Explain: 

B. CWA SECTION 404 DETERMINATION OF JURISDICTION. 

There "waters of the US." within Clean Water Act (CWA) jurisdiction (as defined by 33 CFR part 328) in the review area. [Requiredj 

1. Waters ofthe U.S. 
a. Indicate presence of waters of U.S. in review area (check all that apply): 1 

6} 1NW s, including territorial seas 
l1!i]l Wetlands adjacent to TNWs 
~ Relatively permanent waters2 (RPWs) that flow directly or indirectly into TNWs 
ti Non-RPWs that flow directly or indirectly into TNWs 
mJI Wetlands directly abutting RPWs that flow directly or indirectly into TNWs 
fii!l Wetlands adjacent to but not directly abutting RPWs that flow directly or indirectly into TNWs 
M1lJ Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs 
Ufll Impoundments of jurisdictional waters 
ml'J- Isolated (interstate or intrastate) waters, including isolated wetlands 

b. Identify (estimate) size of waters of the U.S. in the review area: 
Non-wetland waters: 33 linear feet: 2 width (ft) and/or acres. 
Wetlands: acres. 

c. Limits (boundaries) of jurisdiction ba<>ed on: ll!!il~(ljlfil!JOOf~~~l~~R 
Elevation of established OHWM (if known): 

2. Non-regulated waters/wetlands (check if applicable):3 

:m£1 Potentially jurisdictional waters and/or wetlands were assessed within the review area and determined to be not 
jurisdictional. Explain: 

A. TNWs AND WETLANDS ADJACENT TO TNWs 

1 Boxes checked below shall be supported by completing the appropriate sections in Section III below. 
2 For purposes of this form, an RPW is defmed as a tributary that is not a TNW and that typically flows year-round or has continuous flow at least 
"seasonally" (e.g., typically 3 months). 
3 Supporting documentation is presented in Section Ill.F. 



------~-----------------~------- ------------

The agencies will assert jurisdiction over TN\Vs and wetlands adjacent to TNWs. If the aquatic resource is a TNW, 
complete Section liLA. I and Section III.D.l. only; if the aquatic resource is a wetland adjacent to a TNW, complete 
Sections liLA. I and 2 and Section IIJ.D.l.; otherwise, see Section Ul.B below. 

1. TNW 
IdentifY TNW: 

Summarize rationale supporting determination: 

2. Wetland adjacent to TNW 
Summarize rationale supporting conclusion that wetland is "adjacent": 

B. CHARACTERISTICS OF TRIBUTARY (THAT IS NOT A TNW) AND ITS ADJACENT WETLANDS (IF ANY): 

This section summarizes information regarding characteristics of the tributary and its adjacent wetlands, if any, and 
it helps determine whether or not the standards for jurisdiction established under Rapanos have been met. 

The agencies will assert jurisdiction over non-navigable tributaries ofTNW"s where the tributaries are "relatively 
permanent waters" (RPWs), i.e. tributaries that typically flow year-round or have continuous flow at least seasonally 
(e.g., typically 3 months). A wetland that directly abuts an RPW is also jurisdictional. If the aquatic resource is not a 
TNW", but has year-round (perennial) flow, sltip to Section IIJ.D.2. If the aquatic resource is a wetland directly 
abutting a tributary with perennial flow, skip to Section III.D.4. 

A wetland that is adjacent to but that does not directly abut an RPW requires a significant nexus evaluation. Corps 
districts and EPA regions will include in the record any available information that documents the existence of a 
significant nexus between a relatively permanent tributary that is not perennial (and its adjacent wetlands if any) 
and a traditional navigable water, even though a significant nexus finding is not required as a matter oflaw. 

If the waterbody4 is not an RPW, or a wetland directly abutting an RPW, a JD will require additional data to 
determine if the water body has a significant nexus with a TNW. If the tributary has adjacent wetlands, the 
significant nexus evaluation must consider the tributary in combination with all of its adjacent wetlands. This 
significant nexus evaluation that combines, for analytical purposes, the tributary and all of its adjacent wetlands is 
used whether the review area identified in the JD request is the tributary, or its adjacent wetlands, or both. If the JD 
covers a tributary with adjacent wetlands, complete Section III.B.l for the tributary, Section III.B.2 for any onsite 
wetlands, and Section lli.B.3 for all wetlands adjacent to that tributary, both onsite and offsite. The determination 
whether a significant nexus exists is determined in Section nr.C below. 

1. Characteristics ofnon-TNWs that flow directly or indirectly into TNW 

(i) General Area Conditions: 
Watershed size: 
Drainage area: 
Average annual rainfall: 
Average annual snowfall: 

(ii) Physical Characteristics: 
(a) Relationship with TNW: 

inches 
inches 

0 Tributary flows directly into TNW. 
0 Tributary flows through tributaries before entering TNW. 

Project waters are river miles from TNW. 
Project waters are river miles from RPW. 
Project waters are aerial (straight) miles from TNW. 
Project waters are aerial (straight) miles from RPW. 
Project waters cross or serve as state boundaries. Explain: 

Identify flow route to 1NW5
: 

Tributary stream order, if known: 

(b) General Tributary Characteristics (check all that apply): 
Tributary is: 0 Natural 

0 .Artificial (man-made). Explain: 

4 Note that the Instructional Guidebook contains additional information regarding swales, ditches, washes, and erosional features generally and in 
the arid West 
5 Flow route can be described by identifying, e.g., tributary a, which flows through the review area, to flow into tributary b, which then flows into 
TNW. 



apply): 

0 Manipulated (man-altered). Explain: 

Tributary properties with respect to top of bank (estimate): 
Average width: feet 
Average depth: feet 
Average side slopes: f~~~~!Jijj~. 

Primary tributary substrate composition (check all that apply): 
0 Silts 0 Sands 
0 Cobbles 0 Gravel 

D Concrete 
0Muck 

D Bedrock 0 Vegetation. Type/% cover: 
D Other. Explain: 

Tributary condition/stability [e.g., highly eroding, sloughing banks]. 
Presence of run/riffle!E~?L~~~plexes. Explain: 
Tributary geometry: l!ill!!mii 

Explain: 

Tributary gradient (approximate average slope): % 

(c) Flow: 
Tributary provides for: !l~J~I 
Estimate average number of flow events in review area/year: fJ!:'ili!~t~ 

Describe flow regime: 
Other information on duration and volume: 

Surface flow is: fti;:l!!l~.ll~- Characteristics: 

Subsurface flow: lf~1fbif. Explain fmdings: 
D Dye (or other) test performed: 

Tributary has (check all that apply): 
D Bed and banks 
0 OHWM6 (check all indicators that apply): 

D clear, natural line impressed on the bank 
D changes in the character of soil 
D shelving 
D vegetation matted down, bent, or absent 
D leaf litter disturbed or washed away 
D sediment deposition 

D 
D 
D 
D 

the presence of litter and debris 
destruction of terrestrial vegetation 
the presence of wrack line 
sediment sorting 

D scour 
D multiple observed or predicted flow events 

D water staining D abrupt change in 
plant community 

D other (list): 
D Discontinuous OHW1v.C Explain: 

If factors other than the OHWM were used to determine lateral extent of CW A jurisdiction (check all that 

liJ!l High Tide Line indicated by: liJ!l 
0 oil or scum line along shore object'> 
0 fine shell or debris deposits (foreshore) 
0 physical markings/characteristics 
D tidal gauges 
D other (list): 

(iii) Chemical Characteristics: 

Mean High Water Mark indicated by: 
D survey to available datum; 
D physical markings; 
D vegetation lines/changes in vegetation types. 

Characterize tributary (e.g., water color is clear, discolored, oily film; water quality; general watershed 
characteristics, etc.). Explain: 

Identify specific pollutants, if known: 

(iv) Biological Characteristics. Channel supports (check all that apply): 
D Riparian corridor. Characteristics (type, average width): 
D Wetland fringe. Characteristics: 
0 Habitat for: 

D Federally Listed species. Explain findings: 
D Fish/spawn areas. Explain findings: 

6A natural or man~made discontinuity in the OH\VM does not necessarily sever jurisdiction (e.g., where the stream temporarily flows 
underground, or where the OHWM: has been removed by development or agricultural practices). Where there is a break in the OH\VM that is 
unrelated to the waterbody 's flow regime (e.g., flow over a rock outcrop or t11rough a culvert), the agencies will look for indicators of flow above 
and below the break. 
7lbid. 



0 Oilier environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

2. Characteristics of wetlands adjacent to non-TNW that flow directly or indirectly into TNW 

(i) Physical Characteristics: 
(a) General Wetland Characteristics: 

Properties: 
Wetland size: acres 
Wetland type. Explain: 
Wetland quality. Explain: 

Project wetlands cross or serve as state boundaries. Explain: 

(b) General Flow Relationship with Non-TNW: 
Flow is: ~i~J$§~[~~. Explain: 

Surface flow is: !l!£1!t~.l 
Characteristics: 

Subsurface flow: f!ll:~jfj\~l. Explain findings: 
D Dye (or other) test performed: 

(c) Wetland Adjacency Determination with Non-TN'W: 
0 Directly abutting 
D Not directly abutting 

D Discrete wetland hydrologic connection. Explain: 
D Ecological connection. Explain: 
D Separated by berm/barrier. Explain: 

(d) 
river miles from TNW. 

aerial (straight) miles from TN'W. 

Estimate approximate location of wetland as within the 1!1t~OC~ floodplain. 

(ii) Chemical Characteristics: 
Characterize wetland system (e.g., water color is clear, brown, oil film on surface; water quality; general 

watershed characteristics; etc.). Explain: 
Identify specific pollutants, if known: 

(iii) Biological Characteristics. Wetland supports (check all that apply): 
0 Riparian buffer. Characteristics (type, average width): 
D Vegetation type/percent cover. Explain: 
D Habitatfor: 

0 Federally Listed species. Explain findings: 
0 Fish! spawn areas. Explain findings: 
D Other environmentally-sensitive species. Explain findings: 
D Aquatic/wildlife diversity. Explain findings: 

3. Characteristics of all wetlands adjacent to the tributary (if any) 
All wetland(s) being considered in the cumulative analysis: ~~~[Q.~ 
Approximately ( ) acres in total are being considered in the cumulative analysis. 

For each wetland, specify the following: 

Directly abuts? (Y /N) Size (in acres) Directly abuts? (Y/N) 

Summarize overall biological, chemical and physical functions being performed: 

C. SIGNIFICANT NEXUS DETERMINATION 

Size (in acres) 



A significant nexus analysis will assess the flow characteristics and functions of the tributary itself and the functions 
performed by any wetlands adjacent to the tributary to determine if they significantly affect the chemical, physical, 
and biological integrity of a TNW. For each ofthe following situations, a significant nexus exists ifthe tributary, in 
combination with all of its adjacent wetlands, bas more than a speculative or insubstantial effect on the chemical, 
physical and/or biological integrity of a TNW. Considerations when evaluating significant nexus include, but are not 
limited to the volume, duration, and frequency of the flow of water in the tributary and its proximity to a TNW, and 
the functions performed by the tributary and all its adjacent wetlands. It is not appropriate to determine significant 
nexus based solely on any specific threshold of distance (e.g. between a tributary and its adjacent wetland or between 
a tributary and the TNW). Similarly, the fact an adjacent wetland lies within or outside of a floodplain is not solely 
determinative of significant nexus. 

Draw connections between the features documented and the effects on the TNW, as identified in the Rapanos 
Guidance and discussed in the Instructional Guidebook. Factors to consider include, for example: 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to carry pollutants or flood 

waters to TNWs, or to reduce the amount of pollutants or flood waters reaching a 1NW? 
• Does the tributary, in combination with its adjacent wetlands (if any), provide habitat and lifecycle support functions 

for fish and other species, such as feeding, nesting, spawning, or rearing young for species that are present in the TNW? 
• Does the tributary, in combination with its adjacent wetlands (if any), have the capacity to transfer nutrients and 

organic carbon that support downstream foodwebs? 
• Does the tributary, in combination with its adjacent wetlands (if any), have other relationships to the physical, 

chemical, or biological integrity of the TNW? 

Note: the above list of considerations is not inclusive and other functions observed or known to occur should be 
documented below: 

1. Significant nexus findings for non-RPW that has no adjacent wetlands and flows directly or indirectly into 
TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary itself, then go to 
Section III.D: 

2. Significant nexus findings for non-RPW and its adjacent wetlands, where the non-RPW flows directly or 
indirectly into TNWs. Explain findings of presence or absence of significant nexus below, based on the tributary in 
combination with all of its adjacent wetlands, then go to Section IILD: 

3. Significant nexus findings for wetlands adjacent to an RPW but that do not directly abut the RPW. Explain 
findings of presence or absence of significant nexus below, based on the tributary in combination with all of its 
adjacent wetlands, then go to Section IILD: 

D. DETERMINATIONS OF JURISDICTIONAL FINDINGS. THE SUBJECT WATERS/WETLANDS ARE (CHECK 
ALL THAT APPLY): 

L TN\Vs and Adjacent Wetlands. Check all that apply and provide size estimates in review area: 
!iiJl. TNWs: linear feet width (ft), Or, acres. 
·~Wetlands adjacent to TNWs: acres. 

2. RPWs that flow directly or indirectly into TNWs. m Tributaries ofTNWs where tributaries typically flow year-round are jurisdictional. Provide data and rationale 
indicating that tributary is perennial: based on flow described by the property owner and pictures of the stream 

@I Tributaries of1NW where tributaries have continuous flow "seasonally" (e.g., typically three months each year) 
are jurisdictional. Data supporting this conclusion is provided at Section IILB. Provide rationale indicating that 

tributary flows sea..'>onally: 

Provide estimates for jurisdictional waters in the review area (check all that apply): 
f!liil Tributary waters: 33 linear feet 2 width (ft). 
IE! Other non-wetland waters: acres. 

Identify type(s) of waters: 

3. Non-RPWs8 that flow directly or indirectly into TN\Vs. 
J:l. Waterbody that is not a TNW or an RPW, but flows directly or indirectly into a TNW, and it has a significant 

nexus with a TNW is jurisdictionaL Data supporting this conclusion is provided at Section III. C. 

Provi~e estimates for jurisdictional waters within the review area (check all that apply): 
{i Tributary waters: linear feet width (ft). 
~ Other non-wetland waters: acres. 

Identify typc(s) of waters: 

8See Footnote# 3. 



4. Wetlands directly abutting an RPW that flow directly or indirectly into TNWs. 
~J Wetlands directly abut RPW and thus are jurisdictional a.'> adjacent wetlands. 

fl21 Wetlands directly abutting an RPW where tributaries typically flow year-round. Provide data and rationale 
indicating that tributary is perennial in Section IILD.2, above. Provide rationale indicating that wetland is 
directly abutting an RPW: 

EWJ Wetlands directly abutting an RPW where tributaries typically flow "seasonally." Provide data indicating that 
tributary is seasonal in Section IILB and rationale in Section IILD.2, above. Provide rationale indicating that 
wetland is directly abutting an RPW: 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

5. Wetlands adjacent to but not directly abutting an RPW that flow directly or indirectly into TNWs. 
:6mf Wetlands that do not directly abut an RPW, but when considered in combination with the tributary to which they 

are adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW are jurisidictional. 
Data supporting this conclusion is provided at Section III. C. 

Provide acreage estimates for jurisdictional wetlands in the review area: acres. 

6. Wetlands adjacent to non-RPWs that flow directly or indirectly into TNWs. 
~ Wetlands adjacent to such waters, and have when considered in combination with the tributmy to which they are 

adjacent and with similarly situated adjacent wetlands, have a significant nexus with a TNW arc jurisdictional. 
Data supporting this conclusion is provided at Section IILC. 

Provide estimates for jurisdictional wetlands in the review area: acres. 

7. Impoundments of jurisdictional waters.9 

As a general rule, the impoundment of a jurisdictional tributary remains jurisdictional. 
[£j Demonstrate that impoundment was created from "waters of the U.S.," or 
@ij Demonstrate that water meets the criteria for one of the categories presented above (1-6), or 
fiD Demonstrate that water is isolated with a nexus to commerce (see E below). 

E. ISOLATED [INTERSTATE OR INTRA-STATE] WATERS, INCLUDING ISOLATED WETLANDS, THE USE, 
DEGRADATION OR DESTRUCTION OF WHICH COULD AFFECT INTERSTATE COMMERCE, 
INCLUDING ANY SUCH WATERS (CHECK ALL THAT APPLY):10 

~ which are or could be used by interstate or foreign travelers for recreational or other purposes. 
mJI from which fish or shellfish are or could be taken and sold in interstate or foreign commerce. m which are or could be used for industrial purposes by industries in interstate commerce. 
liliJI- Interstate isolated waters. Explain: 
f1ljl Other factors. Explain: 

Identify water body and summarize rationale supporting determination: 
Provide estimates for jurisdictional waters in the review area (check all that apply): 
.ffii'l Tributary waters: linear feet width (ft). 
Fij Other non-wetland waters: acres. 

Identify type(s) of waters: 
~, Wetlands: acres. 

F. NON-JURISDICTIONAL WATERS, INCLUDING WETLANDS (CHECK ALL THAT APPLY): 
{ijljl If potential wetlands were assessed within the review area, these areas did not meet the criteria in the 1987 Corps of 

Engineers Wetland Delineation Manual and/or appropriate Regional Supplements. 
Jm Review area included isolated waters with no substantial nexus to interstate (or foreign) commerce. 

D Prior to the Jan 2001 Supreme Court decision in "SW ANCC," the review area would have been regulated based 
solely on the "Migratory Bird Rule" (MBR). 

liJ Waters do not meet the "Significant Nexus" standard, where such a fmding is required for jurisdiction. Explain: 
lffili] Other: (explain, if not covered above): 

9 To complete the analysis refer to the key in Section III.D.6 of the Instructional Guidebook. 
HI Prior to asserting or declining CWA jurisdiction based solely on this category, Corps Districts will elevate the action to Corps and EPA 
IIQ for review consistent with the process described in the Corps/EPA Memorandum Regarding CWA Ad Jurisdiction Following 
Rapanos. 



Provide acreage estimates for non-jurisdictional waters in the review area, where the sole potential basis of jurisdiction is the 
MBR factors (i.e., presence of migratory birds, presence of endangered species, use of water for irrigated agriculture), using 
best professional judgment (check all that apply): 
ll£ilJ Non-wetland waters (i.e., rivers, streams): linear feet width (ft). 
ffiilll: Lakes/ponds: acres. 
lllillJ Other non-wetland waters: acres. List type of aquatic resource: 
filiil Wetlands: acres. 

Provide acreage estimates for non-jurisdictional waters in the review area that do not meet the "Significant Nexus" standard, 
where such a finding is required for jurisdiction (check all that apply): 
lE!If Non-wetland waters (i.e., rivers, streams): linear feet, width (ft). 
miJ Lakes/ponds: acres. 
~ Other non-wetland waters: acres. List type of aquatic resource: 
~ Wetlands: acres. 

SECTION IV: DATA SOURCES. 

A. SUPPORTING DATA. Data reviewed for JD (check all that apply- checked items shall be included in case file and, 
where checked and requested, appropriately reference sources below): 
~ Maps, plans, plots or plat submitted by or on behalf of the applicant/consultant: 
~ Data sheets prepared/submitted by or on behalf of the applicant/consultant. 

[8] Office concurs with data sheets/delineation report. 
0 Office does not concur with data sheets/delineation report. 

IE:J Data sheets prepared by the Corps: 
:llll]J Corps navigable waters' study: 
(§ U.S. Geological Survey Hydrologic Atlas: 

0 USGS NHD data. 
D USGS 8 and 12 digit HUC maps. 

-~ U.S. Geological Survey map(s). Cite scale & quad name: NC-Boone. 
~ USDA Natural Resources Conservation Service Soil Survey. Citation: 
:nlRf National wetlands inventory map(s). Cite name: 
El2i State/Local wetlaod inventory map(s): 
J1ill FEMA/FIRM maps: 
ffiiil 100-year Floodplain Elevation is: (National Geodectic Vertical Datum of 1929) 
m Photographs: D Aerial (Name & Date): 

or D Other (Name & Date): 
lli2f Previous determination(s). File no. and date of response letter: 
Jilill Applicable/supporting case law: 
1Zlif Applicable/supporting scientific literature: 
J1ill Other information (please specify): 

B. ADDITIONAL COMMENTS TO SUPPORT JD: 


	SAW-2013-01528-JD

	SAW-2013-01581-JD

	SAW-2013-01635-JD

	SAW-2013-01637-JD

	SAW-2013-01646-JD

	SAW-2013-01647-JD

	SAW-2013-01648-JD

	SAW-2013-01649-JD

	SAW-2013-01651-JD

	SAW-2013-01670-JD

	SAW-2013-01701-JD

	SAW-2013-01705-JD

	SAW-2013-01710-JD

	SAW-2013-01711-JD

	SAW-2013-01760-JD

	SAW-2013-01787-JD

	SAW-2013-01799-JD

	SAW-2013-01818-JD

	SAW-2013-01820-JD

	SAW-2013-01827-JD




